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 vii  

QUESTIONS PRESENTED 
 

1. Did the United States violate international law when it conducted the targeted killing of 

Mohamed Aziz? 

2. Did the United States violate the Law of the Sea when it boarded, searched, and seized 

The Maple Princess? 

3. Was the United States' exercise of universal jurisdiction over The Maple Princess lawful 

under international law?  

4. Should the doctrine of head of state immunity prevent U.S. judicial forfeiture proceedings 

against The Maple Princess? 



 viii  

STATEMENT OF JURISDICTION 

 
The parties, The United States and Canada, submit this dispute through special agreement for 

a binding declaratory judgment to resolve those specific issues described within the compromis.  

This court has jurisdiction of the dispute pursuant to Article 40(1) and Article 36(1) of the Statute of 

the International Court of Justice. 
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STATEMENT OF FACTS 

 Stephen Sharper is a citizen and resident of Canada.  In April 2003, Sharper purchased the 

Maple Princess, a custom-built luxury sail catamaran.  The Maple Princess was used primarily for 

family vacations.  Three years after Sharper purchased The Maple Princess, he was sworn in as 

Prime Minister of Canada.  A few weeks after Sharper was sworn in as Prime Minister, he agreed to 

lease The Maple Princess to his half-brother Flan Tomigan.  Tomigan is a citizen and resident of 

Canada.  

Sharper and Tomigan executed a written lease agreement for The Maple Princess wherein 

Tomigan agreed to pay $500 a month for two months.  The lease agreement indicated that Tomigan 

and his wife intended to sail the vessel to Ireland for a summer vacation.  Tomigan invited his friend 

Mohamed Aziz and his wife, Estelle, to join the Tomigans in Ireland for a sail back to Canada. 

Tomigan has known Aziz for fifteen years, and the two met because they were classmates at 

Queen’s School of Business in Kingston, Ontario.  Since 1994, Aziz has run an import/export 

business based in Ireland with major customers across Europe and the Middle East. In fact, Tomigan 

and Aziz were both avid yachtsmen and they had spent several sailing vacations together. 

Aziz was using an alias, Max Aziz, but his real name was Mohamed Aziz.  Aziz was the 

primary financial figure in the Al-Qaeda operation, and he was using his import/export business to 

funnel millions of dollars to various Al-Qaeda cells throughout the world.  The U.S. National 

Security Agency intercepted and deciphered a series of encrypted electronic mail messages from 

Aziz which confirmed his important role in Al-Qaeda and indicated that he was planning on 

traveling with millions of dollars in Swiss Bearer Bonds from Galway to Nova Scotia on July 2, 

2006, aboard The Maple Princess.  Thereafter, the U.S. President issued a Top Secret Presidential 

Decision Directive (PDD 2006-08), which has subsequently been declassified in relevant part. PDD 



 x

2006-08 authorized a “targeted killing of Osama bin Laden’s chief financier, Mohamed Aziz, who is 

expected to be found aboard a pleasure yacht in the high seas of the coast of Canada on or around 

July 15, 2006.”  The PDD 2006-08 observed that “the elimination of Al-Qaeda’s financial 

mastermind, Mohamed Aziz, will constitute a severe blow to the organization, which will not be able 

to launch operations against the United States without the financial lifeblood provided by Aziz.”  A 

U.S. Navy PC-1 Cyclone Class Special Ops vessel was dispatched to follow The Maple Princess as 

it sailed from Ireland to Canada.  Once the vessel was on autopilot, the Navy Seals boarded The 

Maple Princess and used stun guns to render all four of the passengers unconscious.  Once each of 

the passengers was unconscious, the Seals identified Aziz and executed the targeted killing. 

During the operation, the Seals discovered two large suitcases beneath Aziz’s bunk: one 

containing millions of dollars in Swiss Bearer Bonds, and one filled with hundreds of ziplock bags 

which turned out to be heroin.  After disembarking the boat, the U.S. Navy promptly notified the 

U.S. Coast Guard about the location of The Maple Princess and about the presence of what was 

suspected to be large quantities of heroin aboard the boat. 

The U.S. Coast Guard immediately deployed a “Shark” helicopter to the location of The 

Maple Princess, which was still well over 200 nautical miles from the Canadian coast.  The “Shark” 

crew members boarded The Maple Princess and confirmed the presence of approximately $20 

million worth of pure Afghan heroin.
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SUMMARY OF THE ARGUMENT 

 The targeted killing of Mohamed Aziz did not violate international law.  It was consistent 

with each of the models for targeted killing.  The United States and Al-Qaeda are engaged in an 

international armed conflict, thus the killing of Aziz, a member of Al-Qaeda and one of its chief 

financiers was justified.  Under the law enforcement model, the targeted killing of Aziz was 

consistent with the principle of active self-defense as espoused by the Caroline doctrine as applied to 

a non-state actor, which Aziz clearly was as a member of the Al-Qaeda terrorist network.  Lastly, 

under the mixed model, the targeted killing of Aziz did not violate international law because it fits 

under Article 51 of the UN Charter and constituted self-defense against the continuing threat of 

terrorist attacks from Al-Qaeda. 

 Boarding The Maple Princess did not violate the Law of the Sea because the actions 

undertaken by the United States were a part of fighting terrorism at sea.  Aziz had to be eliminated 

within a small window of opportunity, and attempting to confer with Canada would have severely 

limited the opportunity to get Aziz.  In attempting to foil terrorism, consent may be presumed, which 

the United States did.  Boarding The Maple Princess was also consistent with the guidelines of the 

Proliferation Security Initiative (PSI).  Both Canada and the United States participate in the PSI, and 

the PSI recognizes a doctrine of pre-emptive self-defense.  Finally, terrorism is the modern-day 

equivalent of piracy, and the United States was justified in boarding the vessel to combat it. 

 The United States also properly exercised universal jurisdiction over The Maple Princess in a 

manner consistent with international law.  Aziz used the vessel as a means to finance terrorism.  

Terrorism is a universally condemned crime and as such, the United States properly exercised 

universal jurisdiction.  Both Canada and the United States ratified the International Convention for 
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Suppression of Financing Terrorism.  Under that treaty, the United States had full permission and 

responsibility to stop the terrorist Aziz. 

 The doctrine of head of state immunity should not apply here because Sharper is not a head 

of state; he is a head of government.  The Foreign Sovereign Immunity Act does not apply.  There 

were illegal acts aboard The Maple Princess, most notably harboring an Al-Qaeda terrorist in 

possession of pure Afghan heroin. The vessel was used mainly for private interests, which does not 

fall under agency or instrumentality.  As such, there is no application of head of state immunity. 

ARGUMENT 

I. THE TARGETED KILLING OF MOHAMED AZIZ DID NOT VIOLAT E 
INTERNATIONAL LAW BECAUSE IT WAS A LEGITIMATE MEANS  OF 
SELF-DEFENSE. 

 
The targeted killing of Aziz did not violate international law due to the fact that it was a 

legitimate act of self-defense by the United States.  In a recent decision, the Supreme Court of Israel 

held that the Israeli government policy of targeted killings of Palestinian terrorists is not in violation 

of international law.1  There, the Supreme Court of Israel decided that the conflict between various 

terrorist groups and the state of Israel is categorized as an international armed conflict.  Besides the 

international armed conflict model, international law also recognizes the law enforcement model, 

and the mixed model.  While all models apply, the United States argues that this case is best viewed 

under the mixed model. 

A. Aziz’s conduct of funneling millions of dollars to Al-Qaeda would constitute 
direct involvement under the international armed conflict model. 

 

                                                 
1 HCJ 769/02 Pub. Comm. Against Torture in Isr. v. Gov’t of Isr. [2006] IsrSC (not yet 
published). 
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According to the international armed conflict model utilized by the Supreme Court of Israel, 

it is necessary to distinguish between combatants and civilians.2  Under this model, the members of 

terrorist organizations are not combatants, and are thus classified as civilians.3  In this case, Aziz was 

a high-ranking member of Al-Qaeda, an international terrorist organization, and a civilian.  

Currently, the United States is involved in armed conflict with Al-Qaeda.   

Civilians are to be protected under international law in armed conflicts, as expressed in the 

Geneva Convention, “Civilians shall enjoy the protection afforded by this section, unless and for 

such time as they take a direct part in hostilities.”4  Aziz was a financier for Al-Qaeda, and as such 

he does not quite fall under the category of a civilian taking a direct part in hostilities, as defined by 

the Supreme Court of Israel.5  Nonetheless, the armed conflict between the United States and Al-

Qaeda is one of vast international proportions, and Aziz was not an impoverished citizen of Gaza 

City who gave a small amount of money to Hamas; he dealt with multi-million dollar transactions to 

Al-Qaeda, making his involvement in the conflict much more direct.  

B. The law enforcement model applies to Aziz’s targeted killing because the 
threat posed by him was imminent. 

 
 Another model is the so-called law enforcement model.  In this model, the targeted killing is 

seen as an “extra-judicial execution,” a state-sanctioned use of lethal force.6  In this model, lethal 

force is permissible only if it is absolutely required, and no lesser degree of force can be utilized.7  In 

                                                 
2 Id. 
3 Id. 
4 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Conflicts [Protocol I], Jun. 8, 1977, 1125 U.N.T.S. 
3, art. 51(3). 
5 Supra note 1. 
6 David Kretzmer, Targeted Killing of Suspected Terrorists: Extra-Judicial Executions or 
Legitimate Means of Defence?, 16 THE EUROPEAN JOURNAL OF INTERNATIONAL LAW 171, 176 
(2005). 
7 Id. at 178. 
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this case, that may be difficult to answer due to the immediacy of the situation and lack of time for 

deliberation.  Thus, this model is somewhat flawed because it is extremely difficult to assess whether 

there were alternatives available and whether force was necessary and to what degree.  In 

international terrorism situations, this model becomes very problematic.  As Kretzmer points out, the 

main premise of the law enforcement model is invalid because, “the suspected perpetrator is within 

the jurisdiction of the law-enforcement authorities in the victim state, so that an arrest can be 

effected.”8  In this case, in order to stop the terrorist threat, the United States had to dispatch a team 

of Navy SEALS to the high seas.9 

Nonetheless, even if this model were to be applied, the United States submits that its targeted 

killing of Aziz is consistent with the Caroline doctrine of self-defense.10  There was an impending 

danger to the public from Aziz and his Al-Qaeda comrades.  With every dollar Aziz passed on to Al-

Qaeda, the threat became more imminent.  Thus, the targeted killing of Aziz was justified, under the 

definition put forth by Secretary of State Webster in the Caroline case as applied to a non-state actor 

such as Al-Qaeda. 

C. In the current conflict with Al-Qaeda, the United States is justified in the 
targeted killing of Aziz under the mixed model. 

 
The reality of the conflict with Al-Qaeda lies somewhere in the middle.  It is wrong to adopt 

just the international armed conflict model or just the law enforcement model.  Under the mixed 

model, terrorists are unable to slip through the cracks.  This model is parallel to a state’s inherent 

                                                 
8Id.  at 179. 
9 R. at 2. 
10 Supra note 6 at 179-80. 
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right to self-defense as outlined in Article 51 of the UN Charter.11  There, a state’s use of force is 

subject to necessity and proportionality.12  

The first element, necessity is limited to situations where credible evidence exists that the 

person targeted is “actively involved in planning or preparing further terrorist attacks against the 

victim state and no other operational means of stopping those attacks are available.”13  Lethal force 

may be used against the suspected terrorist when there is a high likelihood that if immediate action is 

taken, another opportunity will not arise to frustrate the planned terrorist attacks.14  That is precisely 

the situation in this case.  Aziz was actively involved in furthering terrorist attacks against the United 

States’s targets, being one of the chief financiers of the Al-Qaeda terrorist network.15  Furthermore, 

there was a small window of opportunity to target and eliminate him.  Another such opportunity 

might not arise, as Aziz could have fled or sought protection from his friends in Canada, drawing the 

United States into a legal quagmire.  As the Supreme Court of Israel’s President Barak stated, “a 

democracy fights with one hand tied behind her back.”16  Eliminating Aziz there and then, on the 

high seas, with minimal civilian presence around him, did not violate international law and was fully 

consistent with self-defense principles.   

 The second element of the mixed model is proportionality of response.  Three factors must be 

balanced in this situation, “(1) the danger to life posed by the continued activities of the terrorists; 

(2) the chance of the danger to human life being realized if the activities of the suspected terrorist are 

not halted immediately; and (3) the danger that civilians will be killed or wounded in the attack on 

                                                 
11 Id. at 203. 
12 Id. 
13 Id. 
14Id. 
15 R. at 2. 
16 Supra note 1. 
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the suspected terrorist.”17  The use of lethal force in this case was consistent with all three of these 

factors.  First, the danger to human life posed by Aziz’s continued funding of Al-Qaeda activities 

was colossal.  The chance of that danger being realized was equally great, based on Al-Qaeda’s 

record of continued terror attacks and loss of human life.  Lastly, no civilian was killed or wounded 

in the action to kill Aziz.  Therefore, the targeted killing of Aziz satisfied the proportionality 

requirement and was thus consistent with international law standards. 

D. Active self-defense is efficient and consistent with international law when 
dealing with terrorist groups like Al-Qaeda. 

 
As previously mentioned, active self-defense is consistent with principles laid out in the 

Caroline case. This case extends the Caroline doctrine to non-state terrorist actors, who do not play 

by the rules.  As Professor Guiora states, “if the State were to not respond-in-kind it would, in 

essence, be granting terrorists a form of immunity – you can attack us but we cannot or will not 

attack you.”18  Based on Israel’s experience, targeted killing is effective in deterring terrorist attacks.  

Palestinian terrorists are not as successful in their attempts, there are long gaps between attacks, and 

the terrorists are constantly on the run.19  Targeted killings also eliminated many key operatives, 

disrupted terrorist organization, and discouraged potential terrorists from taking part in terrorist 

activities.20  In this case that is precisely what was achieved.  Aziz’s death eliminated a key Al-

Qaeda operative, disrupted the terror group’s ability to finance and carry out further attacks, and 

likely discouraged others from taking part in financing Al-Qaeda, lest they suffer a similar fate. 

 The United States submits that it generally recognizes three forms of self-defense: “(a) 

Against an actual use of force, or hostile act. (b) Preemptive self-defense against an imminent use of 

                                                 
17 Supra note 6 at 203-4. 
18Amos Guiora, Targeted Killing as Active Self-Defense, 37 CASE W. RES. J. INT’L L. 319, 332 
(2005). 
19 Id. at 333. 
20 Id. at 334. 
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force. (c) Self-defense against a continuing threat.”21  In this case, The United States exercised self-

defense against the continuing threat of attacks by Al-Qaeda.  This is consistent with Article 51, 

extending it that the pragmatic reality is that a state cannot be forced to wait until it is attacked to 

protect itself and its citizenry.22  The United States submits previous instances of active self-defense: 

the attack on terrorist targets Libya in 1986, and the attack on terrorist targets in Sudan and 

Afghanistan in 1998.23 

 If a state can justify the targeted killing of a terrorist under Article 51, then it is consistent 

with international law. Four factors are considered: (1) past practices; (2) motives; (3) current 

context; and (4) preparatory actions.24  All of these factors are present in this case.  Al-Qaeda has 

acted consistently with its past practices; its motive is self-stated: to kill Americans and their allies; 

in the current context there is no letting up of tensions – in fact tapes are released calling for more 

attacks; and based on intelligence, there are activities that could amount to preparatory action. 

 Ultimately, the targeted killing policy has been used “sparingly and selectively” in the war on 

terror.25  As such, the targeted killing of Aziz is consistent with international law and was entirely 

justified and effective in saving lives. 

II.  BOARDING, SEARCHING, AND SEIZING THE MAPLE PRINCESS WAS NOT 
IN VIOLATION OF THE LAW OF THE SEA. 

 
A. Boarding The Maple Princess was justified as fighting terrorism at sea since 

Aziz used the vessel as a means of providing support for terrorism. 
 

International law provides mechanisms to combat illegal activities at sea.  One of those 

illegal activities is using the sea as a means of providing logistic support for terrorist activities.26  In 

                                                 
21 Major Matthew J. Machon, Targeted Killing as an Element of U.S. Foreign Policy in the War 
on Terror, AY 05-06 SCHOOL OF ADVANCED M ILITARY STUDIES 1, 23 (2006). 
22 Id. at 29. 
23Id. at 24, 28. 
24 Id. at 47. 
25 Id. at 58. 
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this case, Aziz was clearly using the sea as a means of support for terrorist activities.  He had money 

and pure Afghan heroin aboard the ship.  As such, The United States was justified in boarding The 

Maple Princess.   

The United States recognizes that authorization and cooperation of the flag state is necessary 

before boarding under Article 8bis of the 2005 Protocol to the Rome Convention.27  That 

authorization may be made in general or ad hoc, and a state party may board the ship if there is no 

response within four hours.28  However, the problem is that in situations such as this case, the 

window of opportunity is so narrow that all time is precious.  Waiting four hours would have 

allowed Aziz to dump the pure Afghan heroin into the sea, or hand them over to someone else on the 

high sea.  

Combating terrorism at sea allows states to resort to self-defense as outlined in the previous 

section of this memorandum.  UN Resolution 1368 of September 12, 2001 provided that it was 

necessary “to combat by all means threats to international peace and security...” caused by terrorist 

acts.29  Under international law, consent is necessary, but in certain cases of attempting to foil a 

terrorist plot, consent may be presumed.30  Arguably, the consent in this case was presumed.  Canada 

is an active participant and an ally in the war against terrorism, and such a presumption would not be 

out of reach. 

                                                                                                                                                             
26 Rudiger Wolfrum, Fighting Terrorism at Sea: Options and Limitations under International 
Law, 1 (2006), online: 
<http://www.itlos.org/news/statements/Wolfum/Terrorism%20at%20Sea.28.04.06.pdf> 
27 Id. at 11 
28 Id. 
29 Id. at 12. 
30 Id. at 14. 
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UN Security Council Resolution 1373 forms the necessary international law basis for 

boarding of ships undertaken by various naval units.31  It is possible on this basis to stop and board 

ships suspected of supporting terrorism and eliminate financial and logistical support. Under this 

theory, there is no consent required because a state is effectively acting on the behalf of the flag state 

to ensure ships under its flag are not used for support of terrorism.32  That is precisely this case.  The 

United States acted to stop support for terrorism and to make sure a ship with Canada’s flag was not 

used for such a purpose.  This is analogous to a doctrine of necessity. 

B. Boarding The Maple Princess under the Proliferation Security Initiative 
standards was consistent with the Law of the Sea. 

 
Both Canada and The United States are participants in the Proliferation Security Initiative 

(PSI), launched in 2003 in response to terrorist threats to obtain weapons of mass destruction.  

Canada’s navy was involved in PSI interdiction operations in the Arabian Sea to stop Al-Qaeda 

members from escaping from the region by sea.33  The United States’s action of boarding The Maple 

Princess had the exact same purpose – to eliminate Aziz, an Al-Qaeda chief operative and financier.   

 The PSI recognizes a doctrine of necessity, but also a doctrine of pre-emptive self-defense.34  

The doctrine of necessity is usually valid as a doctrine of “last resort.”35  Preemptive self-defense 

would apply to this case.  The territorial application of the PSI is also relevant.  It covers: “the 

internal waters of the participant state; the territorial seas of the participant state; the contiguous zone 

                                                 
31 Id. at 16. 
32 Id. 
33 The Proliferation Security Initiative, (2006) 
<http:www.dnd.ca/site/Newsroom/view_news_e/asp?id=1329>  
34 ANDREAS PERSBO &  IAN DAVIS, THE BRIT. AM. SECURITY INFO. COUNCIL, SAILING INTO 

UNCHARTED WATERS? THE PROLIFERATION SECURITY INITIATIVE AND THE LAW OF THE SEA 81 
(2004), available at http://www.basicint.org/pubs/Research/04PSI05.pdf. 
35 Id. 
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of the participant state; and international waters.” 36  As such, the boarding of the vessel in this case 

was justified and not in violation of the Law of the Sea. 

C. Terrorism is the modern equivalent to piracy and as such the United States 
did not violate the Law of the Sea in dealing with Aziz on board The Maple 
Princess. 

 
The United States finally submits that its action was justified and did not violate the Law of 

the Sea because terrorism is the modern-day equivalent of piracy.  Just as pirates did not have a 

home state, but were often sponsored by states, terrorist groups such as Al-Qaeda are anational.  

Historically, states were free to pursue pirates, and The United States did so in the case of Barbary 

Pirates.37   

 Secondly, Aziz had money to fund terrorism and illegal drugs on board the vessel.  That too 

qualifies him as an equivalent to a pirate.  Drugs are contraband and the money was for terror.  

Under the Law of the Sea, The United States was entirely justified in boarding the vessel.  For these 

and above-submitted reasons The United States did not violate the Law of the Sea in boarding The 

Maple Princess.   

III. THE UNITED STATES PROPERLY EXERCISED UNIVERSAL  JURISDICTION 
OVER THE MAPLE PRINCESS IN ACCORDANCE WITH INTERNATIONAL 
LAW . 

 
It was proper for the United States to exercise universal jurisdiction over The Maple Princess 

because Aziz was using the vessel as a vehicle to finance terrorist attacks against the United States.  

A state has jurisdiction to define and prescribe punishment for certain offenses recognized by the 

community of nations as of universal concern such as piracy, slave trades, attacks on or the hijacking 

                                                 
36 Id. at 40. 
37 Donald J. Puchala, Of Pirates and Terrorists: What Experience and History Teach, 26 
CONTEMPORARY SECURITY POLICY, 1, 16 (2005). 
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of aircraft, genocide, war crimes, and certain acts of terrorism.38  Universal jurisdiction is 

appropriate for crimes so heinous that any nation may assert jurisdiction.39  Where a state has 

universal jurisdiction, it may punish conduct although the state has no links of territoriality or 

nationality with the offender or victim.40  

 Universal jurisdiction was first recognized for the crime of piracy, and was applied only to 

that crime for hundreds of years.41  Universal jurisdiction jurisprudence then logically expanded to 

encompass the atrocities that occurred during World War II.42  Therefore, “it is clear that courts must 

interpret international law not as it was in 1789, but as it has evolved and exists among the nations of 

the world today.”43  Thus, “for purposes of [liability], the torturer has become like the pirate and 

slave trader before him hostis humani generis, an enemy of all mankind.”44   

The doctrine of universal jurisdiction must expand to encompass the threats that the 

international community is currently facing.  Today, in a post September 11 world, the international 

community confronts a new enemy, Al-Qaeda, which continues to wage war on the Western world.  

The events of September 11 on the World Trade Center and the Pentagon did not form part of an 

isolated account or episode, but rather Al-Qaeda is widely known to have perpetrated, and continues 

to perpetrate other acts of terrorism.45  

                                                 
38 Restatement (Third) of Foreign Relations Law §404 (1987). 
39 U.S. v. Vasquez-Velasco, 15 F.3d 833, 840 (9th Cir. 1994).  
40  Beanal v. Freeport-McMoRan, Inc., 969 F. Supp. 362, 361 (E.D. La. 1997). 
41  Amanda L. Morgan, U.S. Officials’ Vulnerability to “Global Justice”: Will Universal 
Jurisdiction Over War Crimes Make Traveling For Pleasure Less Pleasurable?, 57 Hastings L.J. 
423, 431 (2005).  
42 See generally Attorney-Gen. of Isr. v. Eichmann, 36 I.L.R. 277 (Isr. S. Ct. 1962).  
43 Filartiga v. Pena-Irala, 630 F.2d 876, 881 (2d Cir. 1980). 
44 Id. at 890.  
45 Vincent-Joel Proulx, Rethinking the Jurisdiction of the International Court in the Post-
September 11th Era: Should Acts of Terrorism Qualify as Crimes Against Humanity?, 19 Am. U. 
Int’l L. Rev. 1009, 1067 (2004.)  
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A. Terrorism is a crime of universal condemnation, and therefore, the United States 
properly exercised universal jurisdiction over The Maple Princess. 

 
The United States properly exercised universal jurisdiction over The Maple Princess because 

the terrorist activities that were taking place aboard the vessel are condemned by the international 

community.  This condemnation is evidenced by U.N. resolutions, conventions, and protocols.  In 

2001, following the September 11th terrorist attacks the U.N. Security Council declared that, “acts of 

international terrorism constitute one of the most serious threats to international peace and security 

in the 21st century.”46  Furthermore, the International Court of Justice, in a decision regarding the 

Lockerbie disaster, condemned terrorism.  In a separate opinion by Judge Lachs, the court noted, 

“the wider problem of international terrorism, [merits] condemnation in all its manifestations.”47 

Both Canada and the United States are signatories to U.N. conventions that are concerned 

with the escalation in terrorism such as: the International Convention for the Suppression of Terrorist 

Bombings,48 and the International Convention for Suppression of Financing Terrorism.49  Under 

those conventions signatory nations agree that, “the financing of terrorism is a matter of grave 

concern to the international community as a whole.”50  Accordingly, each of these conventions 

provide, in similar terms, for a type of mandatory universal jurisdiction.51  States that are parties to 

                                                 
46 S.C. Res. 1377, U.N.Doc. S/Res/1377 (Nov. 12, 2001). 
47 Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the 
Aerial Incident at Lockerbie, (Libya v. U.S.), 1992 I.C.J. 114, 138 (Apr. 14) (separate opinion of 
Judge Lachs).  
48 International Convention for Suppression of Terrorist Bombings, Dec. 15, 1997, 1998 U.S.T. 
LEXIS 204.  
49 International Convention for Suppression of Financing Terrorism, Jan. 10, 2000, 2000 U.S.T. 
LEXIS 131. 
50 Id. at Preamble.  
51 Gabriel Bottini, Universal Jurisdiction After the Creation of the International Criminal Court, 
36 N.Y.U.J. Int’l L. & Pol. 503, 542 (2004). 
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each convention are thus entitled to exercise universal jurisdiction over that particular crime.52  

  

B. The exercise of universal jurisdiction was proper because Mohamed Aziz’s act of 
financing a terrorist operation violates a norm of international law.  

 
If enough States ratify a treaty, a norm of international law may be established.53  The 

International Convention for the Suppression of Terrorist Bombing has been ratified by over 120 

United Nations Member States, and the International Convention for the Suppression of the 

Financing of Terrorism has been ratified by over 130 countries.54  Recently, the Eastern District of 

New York examined whether a defendant’s act of providing banking services to organizations that 

finance terrorist activities was a violation of international law. 55  The court relied on the 

International Convention for Suppression of Terrorist Bombings, and the International Convention 

for Suppression of Financing Terrorism and noted that, the ratification of a treaty embodies specific 

norms of conduct that evidences a State’s acceptance of the norms as legal obligations.56  

In this case, the doctrine of universal jurisdiction was properly applied to The Maple Princess 

because Aziz was using The Maple Princess as a vehicle to further his terrorist plot.  Aziz, the 

confirmed chief financier of Al-Qaeda, was traveling with millions of dollars in Swiss Bearer Bonds 

and pure Afghan heroin aboard The Maple Princess. 57  Here, the United States acted promptly to 

protect the United States and Canada from the threat of a terrorist.  Therefore, the exercise of 

universal jurisdiction by the United States was proper because the financing of terrorist activities 

violates a norm of international law. 

                                                 
52 Id. at 543. 
53 Almog v. Arab Bank, 2007 U.S. Dist. LEXIS 5826, 52 (E.D.N.Y. 2007). 
54 Id. at 64-5. 
55 Id. 
56 Id. at 76 (quoting Flores v. S.Peru Copper Corp., 414 F.3d 233, 256 (2d Cir. 2003). 
57 R. at 2-3. 
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IV. THE DOCTRINE OF HEAD OF STATE IMMUNITY DOES NOT  PREVENT U.S. 
JUDICIAL FORFEITURE PROCEEDINGS AGAINST THE MAPLE PRINCESS 
BECAUSE SHARPER IS NOT A HEAD OF STATE; THE MAPLE PRINCESS WAS 
ENGAGED IN AN ILLEGAL ACTIVITY; AND THE FOREIGN SOV EREIGN 
IMMUNITIES ACT DOES NOT APPLY. 

 
The head of state immunity doctrine cannot be applied to the case before the Court because 

Sharper, as the prime minister of Canada, is not a head of state.  Additionally, the head of state 

immunity doctrine does not afford protection to his half-brother Tomigan, nor does it afford 

protection to illegal acts.  Furthermore, the Foreign Sovereign Immunities Act (“FSIA”) does not 

apply because the use of The Maple Princess was a private act, thus, Sharper does not fall within the 

agency or instrumentality definition of a foreign state under FSIA § 1603.  

A. The doctrine of head of state immunity does not prevent U.S. judicial forfeiture 
proceedings against The Maple Princess because neither Sharper nor Tomigan 
qualify as a head of state.  

 
The head of state immunity doctrine should not be extended to Sharper as the prime minister 

of Canada, because the prime minister is not the head of state under Canadian law.  Under Canada’s 

Constitution Act of 1867 it states, “The Executive Government and Authority of and over Canada is 

hereby declared to be vested in the Queen.”58 Furthermore, the Queen has the authority to appoint a 

governor general who represents the government of Canada on “behalf and in the Name of the 

Queen.”59  Under the Constitution it is explicit that power is vested in the Queen, and that each 

figure within the government operates under the authority of the Queen.  

The prime minister of Canada is also not recognized as the head of state under U.S. law.  The 

State Department has the authority to grant immunity, and immunity extends only to such persons 

the United States government acknowledges as the official head of state.60  Since determination of 

                                                 
58 Constitution Act, 1867, 30& 31 Vict. Ch. 3 , S. 9 (U.K.). 
59 Constitution Act, 1867, 30 & 31 Vict. Ch. 3, S. 10 (U.K.). 
60 Lafontant v. Aristide, 844 F. Supp. 128, 132 (E.D. N.Y. 1994).   
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who qualifies as a head of state is made by the Executive Branch, it is not a factual issue to be 

determined by the courts.61  Absent a formal suggestion of immunity, a putative head of state should 

receive no immunity.62  

 In this case, the State Department has not made a suggestion of immunity for Sharper. 

Additionally, the State Department recognizes that the head of state of Canada is the Queen and the 

Governor General.63  The Prime Minister is recognized only as a head of government.64  Therefore, 

because Sharper is recognized only as a head of government, he is not entitled to immunity under the 

head of state immunity doctrine.  

Furthermore, The Maple Princess was leased to Tomigan, who is Shaper’s half-brother.  

Tomigan is not the head of state of Canada, rather he is merely a citizen of Canada.65  Tomigan must 

not be afforded immunity simply because he is related to the prime minister.  Tomigan does not have 

any other ties to the Canadian government, and being the half-brother of the Canadian head of 

government, does not under any circumstances grant the protection and privileges of the head of 

state immunity doctrine.  

B. Immunity cannot be granted to Sharper or The Maple Princess because the 
vessel was not in Sharper’s possession, and it was not operated by him at the 
time the forfeiture occurred. 

 
 Immunity should not be granted to Sharper because The Maple Princess was not in his 

possession at the time forfeiture occurred.66  In Beaton Park, the court denied the claim of sovereign 

immunity raised by the Canadian government for a Canadian-owned vessel, which was involved in 

                                                 
61 Id. at 133. 
62 See generally United States v. Noriega, 117 F.3d 1206, 1211-12 (11th Cir.1997). 
63 U.S. Department of State, http://www.state.gov/r/pa/ei/bgn/2089.htm (last visited Feb. 3, 
2007). 
64 Id.  
65 R. at 1.  
66 The Beaton Park, 65 F. Supp. 211 (D. Wash. 1946) 
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an accident.67  The reasoning behind the court’s holding was that the Canadian-owned vessel was 

neither in possession of the government, nor being operated by the government.68  In that case, the 

court noted that, “it is therefore not for the courts to deny an immunity which our government has 

seen fit to allow, or to allow an immunity on new grounds which the government has not seen fit to 

recognize.”69 

 In this case, The Maple Princess was not operated by the Canadian government, but rather it 

was being operated by Tomigan, a Canadian citizen.  Additionally, at the time the vessel was seized, 

it was not in possession of Sharper or the Canadian government. Therefore, The Beaton Park rule 

applies which in effect denies the extension of sovereign immunity to Sharper and his Maple 

Princess. 

 

C. The head of state doctrine does not apply to illegal acts such as harboring a 
terrorist or heroin possession. 

 
 There is respectable authority for denying head of state immunity to a head of state for 

private and criminal acts in violation of U.S. law.70  Under U.S. law, immunity will not be granted to 

property which is used to transport controlled substances because such property is automatically 

subject to forfeiture.71 Furthermore, a court may infer that the State Department has denied immunity 

to a head of state when a case is being actively prosecuted. 72 

 Immunity should be denied to Sharper and his property because the acts that took place 

aboard The Maple Princess were criminal in nature.  The Maple Princess was transporting $20 

                                                 
67 Id.  
68 Id. 
69 Id. at 212.  
70 In Re Doe, 860 F.2d 40, 45 (2d Cir. 1988). 
71 21 U.S.C.A. §881(4).  
72 Noriega, 117 F.3d at 1212. 
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million worth of pure Afghan heroin, and a suitcase containing millions of dollars in Swiss Bearer 

Bonds.73  Furthermore, the vessel was transporting an Al-Qaeda operative who was using the vessel 

as an instrument to fund a terrorist operation. As a lessee and half-brother of the Prime Minister, 

Tomigan should have taken appropriate security measures to inquire into the background of the 

passengers aboard The Maple Princess.  

Additionally, Sharper, as prime minister of Canada, failed to place conditions into the lease 

agreement that ensured the boat was not used for any illegal activity.  In particular, Sharper should 

have specified that no one else was to be aboard the yacht.  Sharper did not implement any security 

procedures aboard The Maple Princess, nor did he prescreen each of the passengers aboard the 

vessel.  Therefore, the harboring of a terrorist and the transportation of narcotics constitutes illegal 

acts, thus barring immunity under the head of state doctrine.  

 

D. The Foreign Sovereign Immunities Act does not apply in this case because 
Sharper’s private acts do not fall under the agency or instrumentality 
requirement. 

 

In this case, Sharper would not be granted any protection under the FSIA because he does not 

meet the agency or instrumentality requirement.  The FSIA defines a foreign state to include a 

political subdivision, agency or instrumentality but makes no mention of heads of states.74  

The FSIA was intended to adopt comprehensive rules governing sovereign immunity.75  The 

FSIA fails to make any reference that the scope of the FSIA exemption is intended to reach 

individuals rather than state agencies or instrumentalities.76  Rather, the FSIA applies to foreign 

                                                 
73 R. 2-3. 
74 Wei Ye v. Jiang Zemin, 383 F.3d 620, 625 (7th Cir. 2004). 
75 Tachiona v. Mugabe, 169 F.Supp. 2d 259, 272 (S.D.N.Y. 2001).  
76 Id. at 276 
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states, which means either a political subdivision of a foreign state or an agency or instrumentality of 

that foreign state.77  

An agency or instrumentality of a foreign state means any entity (1) which is a separate legal 

person; and (2) which is an organ of a foreign state or political subdivision thereof or a majority of 

whose shares or other ownership interest is owned by a foreign state or political subdivision thereof, 

and; (3) which is neither a citizen of a State of the United States.78  Congress intended this definition 

of foreign state to be exclusive.79  The House Subcommittee, in its report on the bill, indicated “an 

entity which does not fall within the definitions of §1603(a) or (b) would not be entitled to sovereign 

immunity.80 

 An agency or instrumentality of a foreign state includes individuals acting in their official 

capacities; however an official is not entitled to immunity under the FSIA for acts which are not 

committed in an official capacity.81  To make that determination courts have looked to whether the 

evidence shows that a defendant’s activities were neither personal nor private, but were undertaken 

only on behalf and for the benefit of the sovereign.82 

 Sharper does not meet the agency or instrumentality requirement because his lease and use of 

The Maple Princess was not in his official capacity.  Here, Sharper did not use The Maple Princess 

only on behalf and for the benefit of Canada.  Sharper purchased The Maple Princess in April 2003, 

which was three years before he was sworn in as the Prime Minister.83  Although Sharper 

intermittently entertained Canadian politicians and foreign dignitaries on his personal yacht, he used 

                                                 
77 Foreign Sovereign Immunities Act §1603, 28 USCS §1603 (1976).  
78 Id. at (b).  
79 Tachiona , 169 F. Supp.2d at 274. 
80 Id. 
81 Jungquist v. Sheikh Sultan Bin Khalifa Al Nahyan, 325 U.S. App. D.C. 117 (D.C. Cir. 1997).  
82 Id.  
83 R. at 1.  



 19 

it principally for family vacations.84  Furthermore, during the time that the vessel was seized, 

Sharper was not aboard the vessel, but rather he had leased the vessel to Tomigan.  At no time was 

there a Canadian politician or a foreign dignitary aboard the vessel.  Accordingly, Sharper’s use of 

the vessel mainly for private interests, and including the lease of the vessel to his half-brother does 

not cause Sharper or his Maple Princess to be identified as an agency or instrumentality of Canada. 

Therefore, he does not fall within the scope of FSIA.  

CONCLUSION 

We respectfully submit that this Honorable Court adjudge and declare that: 

1. The United States did not violate international law when it conducted the targeted 

killing of Mohamed Aziz. 

2. The United States did not violate the Law of the Sea when it boarded, searched, and 

seized The Maple Princess. 

3. The United States' exercise of universal jurisdiction over The Maple Princess was 

lawful under international law. 

4. The doctrine of head of state immunity does not prevent U.S. judicial forfeiture 

proceedings against The Maple Princess. 

Respectfully submitted by 
 
Counsel for the Respondent, the Government of the United States (Team #2007 – 02). 
 

 

  

 

                                                 
84 R. at 1.  


