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QUESTIONS PRESENTED
1. Did the United States violate international haten it killed Canadian national Max Aziz
while he was sleeping on board a pleasure yadhieimigh seas, based on evidence that Aziz
had provided financing to Al-Qaeda in the pastaad, at the time, transporting a large sum of

money to Canada?

2. Did the United States violate the Law of the @&ban it boarded, searched, and seikled

Maple Princessvithout first obtaining the approval of Canada?

3.Whether the United States improperly exercisediversal jurisdiction” overThe Maple

Princessunder international law?

4. Whether the doctrine of “head of state immunigjiould prevent U.S. judicial forfeiture

proceedings againghe Maple Princess



JURISDICTION
The Parties, through special agreement, submititbpute to the International Court of
Justice for a binding judgment pursuant to Articlé¢l) and 36(1) ahe Statute of the
International Court of JusticéArticle 36(1) confers upon the Court the jurigahio to resolve

those specific issues as described withincthrapromis.



STATEMENT OF FACTS

Canadian Prime Minister Stephen Sharper, an adtitgman, purchased a luxury salil
catamaranThe Maple Princesthree years prior to becoming the head of govemiime2006.
Sharper used the yacht to entertain politiciansfareign dignitaries and, more often, for family
vacations. In 2006['he Maple Princess’spinnaker featured an imposing red maple leaftaad
words “Thinking new boat? Think Canadian!”

In June of 2006, Prime Minister Sharper agreedan the yacht to his half-brother Flan
Tomigan. The written lease stipulated that Tom laisdvife intended to sail the vessel from
Nova Scotia to Ireland. Mr. Tomigan took ownersbijgthe vessel for $500 a month for a period
of two months—June and July of 2006.

Mr. Tomigan and his wife were accompanied abddrel Maple Princesen their return
to Canada from Ireland by Mr. Tomigan'’s busineswstfriend, Max Aziz and his wife,

Estelle. At this time, the United States Centnétlligence Agency suspected that Mr. Aziz
financed the terrorist organization Al-Qaeda thitotg worldwide import-export business based
in Galway, Ireland. In June, the U.S. National 8¢ Agency confirmed Mr. Aziz role as
financier for Al-Qaeda in a series of interceptad deciphered e-mails. The e-mails further
indicated that Mr. Aziz was planning to travel fr@alway to Nova Scotia aboafthe Maple
Princesswith millions of dollars in Swiss Bearer Bonds.

In response to these e-mails, the U.S. formulak@asgo intercept and assassinate Mr.
Aziz while aboardrhe Maple PrincessNeither the plans nor the suspicions regardimgAdiz
were communicated to the Government of Canada. UT8ePresident issued a Top Secret

Presidential Directive (PDD 2006-08) which authedz “target killing of Osama bin Laden’s



chief financier, Mohamed Aziz.” The Directive alswlicated that Mr. Aziz was thought to be
“aboard a pleasure yacht in the high seas off tlastcof Canada on or around July 15, 2006.”

On July 16, 2006 U.S. Navy Seals Special Ops wispatthed to carry out the
Directive. WhenThe Maple Princeswas located 260 nautical miles east of the cdasbua
Scotia, cruising due west on autopilot at eighteswts, the six Seals clandestinely boarded the
vessel. Finding four sleeping passengers, thes$a&a¢red the individuals unconscious. The
Seals then identified Mr. Aziz, executed him byatimy him in the forehead, and threw his
body overboard. During the search of the vessebtmals also discovered two large suitcases
under Mr. Aziz's bunk—one containing hundreds of$af a white powdery substance that
resembled heroin, another containing millions dfade in Swiss Bearer Bonds. The Seals took
only the money filled suitcase and left the vessel.

Immediately following their departure, the U.S. Nanotified the U.S. Coast Guard
Portsmouth Harbor Station regarding the locatiofte# Maple Princesand the Seals’
suspicions concerning the presence of a large gyahteroin. The Coast Guard dispatched a
MH-68 “Shark” helicopter td’he Maple Princeswhich was still over 200 nautical miles from
the Canadian coast. Crew members boarded thel vessermed that the white substance was
heroin and then took the unconscious Mr. and Mosnian and Mrs. Aziz and vessel into
custody. Again, the U.S. government failed to infdhe Government of Canada of these
actions.

When Mr. Tomigan awoke sometime later, and indat&ie was the Prime Minister of
Canada’s half-brother, the Coast Guard immediatdgased him and the two women. They
retained, however, custody ©he Maple Princesand instituted forfeiture proceedings under 21

U.S.C. Section 881, 49 U.S.C. Section 784, and .BQJ Section 1615.



On August 17, 2006, the government of Canada mageeal appearance before the
U.S. District Court, District of New Hampshire redimg the forfeiture proceedings. The
government of Canada made a number of argumentssimissing the case including that the
United States’ actions had violated internatioaal hnd the Convention on the High Seas, but
all were overruled. The Fifth Circuit of the U.So@t of Appeals affirmed.

In another action related to the matt#zjz v. Rumsfe|dEstelle Aziz sued the United
States under the U.S. Alien Tort Claims Act for kileng of her husband. This too was
dismissed by the District Court of Columbia andraféd on appeal.

After certiorari to the U.S. Supreme Court was ddnn both cases, Prime Minister
Sharper gave a public address in which he annouheg¢decause of U.S denial of rights to
Canada and Mrs. Aziz and their refusal to engagkplomacy, the Peace Bridge would be
closed until the U.S. agreed to take the matténednternational Court of Justice (“ICJ").

The United States acquiesced hours later, and éd¢pesaibmit to the jurisdiction of the

ICJ.
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SUMMARY OF ARGUMENT

The United States “targeted killing” of Max Aziz wa violation of international law,
which protects our inherent right to life. A Statay deprive a suspect of this inherent right only
to protect the lives of others, where danger is iinemt and apprehension of the suspect is not
possible. In the case of Aziz, neither was any dangminent, nor was apprehension difficult.

Furthermore, the United States illegally boardedyshed and seizddthe Maple
Princesswithout first obtaining Canada’s consent. Givert tha ship was clearly marked as
Canadian, it was subject to exclusive Canadiasgiciion under long-standing principles of
exclusive flag-state jurisdiction, and the Unitadt8s had to seek Canada’s consent before it
could take any action.

The United States exercise of universal jurisdicboerThe Maple Princeswas
illegitimate under international law. The univéitygprinciple enables states to exercise
jurisdiction to oppose deplorable offenses thatsthave universally condemned. Because of
the difficult of definition, the international comunity condemns only specific and particularized
acts as crimes of terrorism. Since the situatene-h-civil forfeiture—is not one of those
enumerated crimes of terrorism, universal jurisdictould not be exercised ovEne Maple
Princess

The Maple Princesas a vessel owned by Canadian Prime Minister $hasalso
insulated from United States judicial forfeiturepeedings under the doctrine of head of state
immunity. Head of State immunity is not limitedheads of state proper, and Prime Minister
Sharper properly falls within this doctrine of imnity. Moreover, the situation here cannot be

considered a “commercial act” and thus should eatxcluded from head of state immunity.
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ARGUMENT

|. THE UNITE STATES VIOLATED INTERNATIONAL LAW BY ARBI TRARILY
DEPRIVING AZIZ OF HIS INHERENT RIGHT TO LIFE

A person’s inherent right to life is one of the mibasic natural rights that we have
recognized and affirmed throughout history. Theywerderpinnings of a democratic world order
is premised upon the notion that governments stwdlinterfere in a person’s right to life unless
it is to protect others from a serious and immirgnisical threat. In today’s world of global
terrorism, many fear that the true threat liesin@poradic acts of terrorism, but in governments’
over-reaction and systematic implementation ofsuess that are incompatible with human
rights law and humanitarian law. When a governnsech as that of the United States sanctions
the killing of a man sleeping on a yacht on théhtsgas, far away from any sphere of danger, it
signals the beginning of what can only be callegessponsored terrorism. The ICJ should find
the United States in violation of international l&w killing Aziz and send a strong message that
such acts will not be tolerated in the internatlarana.

There are two relevant international legal regintles international human rights regime
and the international humanitarian law regime (IHLChe International Court of Justice (ICJ)
holds that the international human rights regime Wwalespread applicability, at times of peace
and of war, in internal and inter-state conflitisdditionally, at times of war between states, the
body of international humanitarian law comes inmy@nd must be viewed in conjunction with
the international human rights law, with the formartially superceding the lattér.

1. The United States Violated International Human Ryhts Law By Killing Aziz

! SeeAdvisory Opinion,Legality of the Threat or Use of Nuclear Weap@3duly 1996 ICJ Rep
226.

2 SeeDavid KretzmerTargeted Killing of Suspected Terrorists: Extra-ii@a Executions or
Legitimate Means of Defens&8 EJIL 171, 185 (2005).

12



Under the international human rights regime, evemnan being has an inherent, non-
derogable right to life that can only be taken awagler very limited circumstances. The
International Covenant on Civil and Political RiglftCCPR) and the American Convention on
Human Rights, treaties to which the United Stades party, prohibit the arbitrary deprivation of
the right to life® The deprivation of life is always arbitrary unlessducted in order to protect
civilians from imminent, unlawful violence, and wkeprotection through apprehension of the
suspect is not feasibfeThus, there is only one type of situation whestage agent may kill an
individual—where the serious violence to the canlito be protected is so imminent that seeking
to arrest the suspect would allow the suspectrty caut his threat.

The Inter-American Commission on Human Ri§hésbody mandated by the American
Convention on Human Rights stipulates:

in peacetime situations, state agents must disshduetween persons who, by their

actions, constitute an imminent threat of deatbesious injury, or a threat of committing

a particularly serious crime involving a grave #irw life, and persons who do not

present such a threat, and use force only agiesotmer”’

Furthermore, the practice of safeguarding the righife unless there is an imminent
threat of serious violence that cannot be appredebndes to the level of customary international
practice. For example, the African Charter of Huraad People’s Rights prohibits the arbitrary
deprivation of life in a manner identical to thedBR and the American Convention on Human

Rights® The European Convention for the Protection of ldnrRights and Fundamental

3 ICCPR, art. 6(1); American Convention on Humanh&gart. 4.
;‘SeeKretzmersupranote 2, at 179.

Id.
® (mandated by the American Convention on Human ®)gh
" OEA/Ser.L/V/11.116, Doc. 5 rev. 1 corr., 22 Oc@@2, available at
http://www.cidh.oas.org/Terrorism/Eng/exe.htm.
8 African Charter, art. 4.
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Freedoms (ECHR) also imposes similar restrictianamy deprivation of the right to life,
prohibiting it unless “absolutely necessafth McCann v. UK the European Court of Human
Rights held that the killing of IRA terrorists byiBsh soldiers was not absolutely necessary,
even though the soldiers honestly believed thatetrerists would activate car bombs if the
soldiers tried to arrest thethThe Court reasoned that the soldiers could hassiply attempted
to thwart the suspects before they arrived at trmelbsite and, in any case, should have acted
more cautiously, given that they could not havenbtaesolutely certain that the suspects did,
indeed, have access to the car bofbs.

Max Aziz’ targeted killing was a violation of inteational human rights law because he
did not pose an imminent threat to anyone at the of his killing and could have been
apprehended by US agents. He was killed whilepgigeon board a yacht on the high seas, far
away from any U.S. civilians, accompanied only shife, his long-time close friend, Mr.
Tomigan, and Tomigan’s wife. U.S. agents arrestedémaining three after Aziz’' death, which,
clearly demonstrated that they had the militaryighif not the legal ability) to arrest Aziz as
well instead of killing him.

Furthermore, in interpreting the ICCPR, the HumaghE Committee has held that state
jurisdiction extends to all parties affected byatess actions, regardless of whether the state act

through its agents outside of its own territorialbdaries? The Inter-American Commission on

® ECHR, art. 2(2).
ﬂ See McCann v UR1 EHRR (1996).

Id.
12 SeeCommunication No. 52/1979, Lopez Burgos v Urug@@@PR/C/OP/1 at 88 (1984);
General Comment No. 31: The Nature of the GenexghLObligation Imposed on States Parties
to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Agld.1

14



Human Rights subscribes to a similar interpretatiofhus the fact that the US killed Aziz in the
high seas, outside US territory, does not changel&bility under human rights law .
2. The United States Violated International Humantarian Law by Killing Aziz

a. The Activities of the Al-Queda do not Rise tethevel of Armed Attack

Under the ICJ, the ICPPR’s prohibition of arbitraeprivation of human life continues
to apply during times of waf. However, what constitutes arbitrary will be judgetording to
the standards of international humanitarian law,imernational human rights laW. Under
IHL, Article 51 of the UN Charter holds that whestate is facing armed attack, it has an
inherent right to self-defense. When it exercisées itight, the resulting deprivation of human life
is not arbitrary'® In its recent decision ibegal Consequences of the Wik ICJ held that the
only type of armed attack that falls within the yjaw of the Charter is that of an attack by
another staté’

Thus, international humanitarian law does not gpplAziz, since any action taken by
the Al-Queda or by Aziz as a member of Al-Quedasdoat fall within the above definition: the
Al-Queda is not a nation-state.

b. Assuming, Arguendo, that Al-Queda Activities Caiitute Armed Attack, the US

Failed to Abide by the Principles of Necessity aRrbportionality that Any Response to

an Armed Attack Demands

There is some debate between experts over whestateaattack is only the type of

armed attack contemplated by the UN Charter. Famgte, Davis? Brown contends that a

13 SeeMeron, Extraterritoriality of Human Rights Treatie89 AJIL 78(1995).
* See Nuclear Cassupranote 1.
15
Id.
18 U.N. Charter, art. 51.
17 SeelCJ, Legal Consequences of the Construction of the Wéle Occupied Palestinian
Terrotiry, 43 ILM 1009 (2004).
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terrorist attack on any state can rise to the lef’/ahn armed attack. Al-Queda’s repeated public
declarations of war on the US, its several pre-&aper 11 attacks on American targets outside
the US and the scale of its September 11 attaekaithe level of an armed atta®kEven
assuming, arguendo, that Al-Queda activities cemto an armed attack, the ICJ has repeatedly
held that any response must be both necessaryrapdrfional'® A response is necessary when
the victim-state does not possess any other mdatefending itself and proportional when it
does not exceed the degree required to defenddtimstate®® Moreover, the objective of a
response must be to halt an on-going attack, rataer punitive or retaliatori-

The US failed to act out of necessity or proporidy when it killed Aziz because it
could have easily arrested Aziz without killing him

c. Assuming, Arguendo, that Al-Queda Activities Giiitute Armed Attack, the US Had

No Right to Kill Max Aziz, since He Did not DiregtlParticipate in Hostilities

IHL sanctions the use of force only to weaken tlilitary capabilities of the enentfy.
Thus, generally, force may only be used only on tmensof the armed forces of another state,
who are classified as enemy combatants. Sincenatienal terrorists do not belong to the armed
forces of any state, they must be classified afianis 2 With respect to civilians, international
humanitarian law firmly establishes that a statg oee lethal force on civilians only if they take

direct part in hostilities rising to the level oh@ed attack. For example, Article 51(3) of the

18 Davis Brown,Use of Force Against Terrorism after Septembét. Btate Responsibility, Self-
Defense and Other ResponsEs CARDOZO J.OFINT L & CompP. LAW 1.

19 SeeNuclear Weapons Cassypranote 1;Case Concerning Military and Paramilitary
Activities in and against NicaraguMerits [1986] ICJ Rep 14.

20 SeeKretzmer,supranote 2, at 187-88; Antonio Casse§he International Community’s
“Legal” Response to Terrorisn88 ICLQ 589 (1989).

1 SeeKretzmer,supranote 2, at 188.

22 seeAdditional Protocol | of the Geneva Convention, 48.

23 SeeKretzmer,supranote 2; Kenneth WatkirGontrolling the Use of Force: A Role for Human
Rights Norms in Contemporary Armed Conflég,AJIL 1 (2004).

16



Geneva Convention states that an individual slalbe attacked “unless and for such time as
they take direct part in hostilities.” The ICRP Quoentary to Additional Protocol | of the

Geneva Convention (API) holds that agents takectipart in hostilities only when they conduct
“acts of war which by their nature or purpose #&ely to cause actual harm to the personnel and
equipment of the enemy armed forcé5"Even the widest interpretation of taking direattpn
hostilities extends to “civilians who operate a wea system, supervise such operation, or
service such equipment” and take part in “prepanatdr a military operation [with] inten][t] to

take part therein” such that the operation poseezithreat”

Max Aziz did not directly take part in hostilitié®cause at no time did he actually
participate in any of Al-Queda’s military activienor did the US have any evidence that he
intended to so in the future. On the contrary,Ul&ehad evidence only to show that he had
financed Al-Qaeda activities.

[I. THE UNITED STATES VIOLATED INTERNATIONAL TREATY  AND
CUSTOMARY LAW WHEN IT BOARDED, SEARCHED AND SEIZED THE MAPLE
PRINCESS, A CLEARLY MARKED CANADIAN VESSEL, WITHOUT  FIRST
SEEKING CANADA’S CONSENT

The United States violated both the major inteoreti treaties and long standing
customary international practice governing the laWwthe high seas when it failed to seek
Canada’s consent before boardirfge Maple PrincesBecause the ship was clearly marked as a
Canadian vessel and could not be classified asateghip since none of its passengers intended

to use it to directly engage in violence.

1. The United States violated International Treatyand Customary Law when it
Boarded, Searched and Seized the Maple PrincessAearly Marked Canadian Vessel

24 SeelCRC, Commentary on Protocol Additional to the Geneva@aitions of 12 August 1949,
and relating to the Protection of Victims of Intational Armed Conflicts (Protocol 1), 8 June
1977,at para 1944.

%> SeeD. Fleck (ed.)The Handbook of Humanitarian Law in Armed Confl{d895).

17



The two major high se&treaties, the United Nations Convention of the lafw

the Sea Treaty (Law of the Sea) and the Convewtiatiie High Seas (High Seas Convention),
firmly establish that a ship sailing on high seag] flying the flag of one state, is subject to the
exclusive jurisdiction of that stafé The United States is a signatory to the Law of3bka and
has agreed to be bound by it provisionaflifhe principle of exclusive flag-state jurisdictin
one that has long been embedded in customary attenal law. The two treaties merely codify
this principle?® Furthermore, if there is any doubt as to the matiof a ship, customary
international law holds that the public ship of atgte may approach a vessel to ascertain her
nationality>°

The U.S. violated international law by boardinggaihing and seizinghe Maple
Princessbecause, althoughwas not flying the Canadian flag, it was promingmtiarked as a
Canadian ship anhus under the exclusive jurisdiction of Canadastdad of a flagThe Maple
Princesshad a huge maple leaf emblazoned across its daitthe words “Thinking new boat?
Think Canadian!” Any reasonable person would haslesieed that the ship was a Canadian one.
And, if the U.S. Coastguard was in any doubt abemationality of the ship, it could have
instructed the “Shark” helicopter it dispatcheditst ascertain the ship’s nationality rather than

forcibly board, search and seize the ship.

26 “The high seas is all parts of the sea that atémutuded in the exclusive economic zone, in
the territorial sea on in the internal waters state”.SeeUnited Nations Convention on the Law
of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 3, art. 3.

" See idat art. 92; High Seas Convention, Apr. 29, 1958,U1S.T. 2312, art. 6.

8 See Dep't of State Dispatch SupplemEeh. 1995, vol. 6, no. 1.

29 Seelaw of the Seasupranote 26, at preamble; High Seas Conventioipranote 27, at
preamble.

30 Seel. BROWNLIE, PRINCIPLES OFPUBLIC INTERNATIONAL LAwW 247 (3ed. 1979).
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2. The Fact that The United States Had Reason to Belie the Maple Princess
was Trafficking Drugs Did not Give it a Right to Baard the Ship Without
Canada’s Consent
The Law of the Sea stipulates that all states laashaty to cooperate in the suppression of
traffic in illegal drugs upon the high seas. Enanent of that duty, however, is not a right. Any
state seeking to intercept a ship that it reasgriadlieves is carrying narcotics must first obtain
the consent of the flag-state.
Thus, even if the US had legitimately obtainedlence that gave it reasonable belief that
The Maple Princeswas carrying narcotics—and Canada does not condeded did

legitimately obtain such evidence—it had a dutgdek Canada’s consent before boarding,

searching and seizing the ship.

3. The Piracy Exception to the Exclusive Flag-State Jisdiction Does not Apply

It is well established in international treaty angstomary law that a vessel classified as a
pirate ship loses the protection of its flag ansiibject to universal jurisdictioi.A ship is
considered a pirate ship if the persons in domigantrol of the ship intend to use it for
committing a piratical act. Piratical acts are acts of violence, detentiodaprivation that
evince a general lawlessnéss.

The Maple Princeswas not a pirate ship because no one on boardipétended to
use the ship for any sort of violence—it was a Viaoayacht being used by friends for a sailing

vacation from Galway to Canada. Even if the US somgul that Aziz might channel the money

31 Seel aw of the Seasupranote 26, art. 108.

32 Seel aw of the Seasupranote 26, art. 104; High Seas Conventisupranote 27, art. 18

33 Seel aw of the Seasupranote 26, art. 101.

3 SeeRobert Reulandrlag-State Jurisdiction Exceptior2 Vand. J. Transnat'| L. 1261, 1283
(1989) (interpreting the definition provided by thaw of the Sea in art. 101: “any illegal acts of
violence, detention or any act of depredation”.
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he was carrying on board the ship to Al-Queda etheas no evidence to suggest that Aziz
intended to use the ship itself for any violentgmse. Transport of money is not, by itself,
violence.

lll. U.S. IMPROPERLY EXERCISED “UNIVERSAL JURISDIC TION” OVER THE
MAPLE PRINCESSUNDER INTERNATIONAL LAW

The United States exercise of universal jurisdictbverThe Maple Princeswas
illegitimate under international law. In thetus Casehe Permanent Court of International
Justice stated that “the first and foremost retspmcimposed by international law upon a State is
that, failing the existence of a permissive ruléh® contrary, it may not exercise its power in
any form in the territory of another stat&."The permissive rule of universal jurisdiction oan
be applied here against the Canadian Prime Mirsstessel under modern multinational
conventions or customary international law docsine

Universal jurisdiction authorizes states to assjurisdiction absent the traditional
requirements of jurisdiction: nexus with the foramd reasonablene®$ This broad authority to
invoke jurisdiction is limited, however, and apglienly to offenses that violate certain
universally recognized norni. Thus, the universality principle enables staesxercise
jurisdiction to oppose deplorable offenses thaestaave universally condemn&dSuch
offenses, and related rights and obligations ofensial jurisdiction may be found in
multinational conventions authorizing universaigdiction or in customary international law.

Neither source authorizes universal jurisdictiothia situation here—a civil forfeiture

%(1927) PCIJ SER A., No. 10 at 18-19.

36 0. SCHATER, INTERNATIONAL LAW IN THEORY AND PRACTICE 262 (1985).

37 SeeRestatement (Third) of Foreign Relations Law @f tinited States § 402(2)—(3) (1987).
38 Seel. HENKIN, ET. AL., INTERNATIONAL LAw 823 (2d ed. 1987).
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proceeding with an attenuated relationship to @ttt act. The inapplicability of both possible
sources of universal jurisdiction is discussed Wwelo
1. Universal Jurisdiction Cannot be Exercised Here Undr the International

Convention for the Suppression of Financing of Temrism or Other International

Treaties

Although several international and multinationaheentions recognize universal
jurisdiction for specific crimes, none are applieato the situation here. First, the Convention
on the Law of the Sea’s recognition of universaisigiction over acts of pira¢ycannot be
invoked by the United States here. Although geserally accepted that this provision is
declaratory of customary international 1&%he actions of Mr. Aziz aboaithe Maple Princess
do not fall under the Convention’s definition ofamy** An act of piracy must involve an illegal,
violent action by members of one private shagdinst another ship** Here, howeveiThe
Maple Princessvas the only vessel involved. The situation ltkdenot constitute piracy, and
the United States cannot claim universal jurisdittio seizél'he Maple Princessnder the
universal jurisdiction provision in the Convention the Law of the Sea.

The United States also cannot invoke universadiction under the International
Convention for the Suppression of Financing of @esm*® As an initial matter, the United

States has signed but not ratified the converifioRarties who have not ratified a treaty will not

be bound by the rights and obligations of the yreatere that rule is not customdry Thus,

39 SeeConvention on the Law of the Sea art. 105, Dec1982, 516 U.N.T.S. 205.

0 SeeHarvard Research in International La®itacy, 26 Av. J.INT'L L. 739 (1932).

“1See idart. 101(1).

*21d.

3 Seelnternational Convention for the Suppression ofhiting of Terrorism, Dec. 9, 1999, 39
[.L.M. 270.

*1d.

> SeeVienna Convention on the Law of Treaties art.lddy 23, 1969, 1155 U.N.T.S. 331 (“A
treaty does not create either obligations or rifits third State without its consent.igl; art.
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there is reason to doubt that United States ahdifyoint to the universal jurisdiction created by
the treaty to justify the forfeiture action in tlugse. A state cannot avoid the restrictions and
obligations of a treaty and simultaneously claim aéipplication of rights established by the
treaty.

Regardless of the United States’ status as a pathe Convention, the universal
jurisdiction created therein does not apply toval torfeiture proceeding. Universal jurisdiction
under the convention is included in Article 10(1)igh imposes aaut dedere aut judicare
obligation on parties to the conventith Specifically, the Convention states that “thetSta
Party... if it does not extradite thperson be obliged, without exception whatsoever and
whether or not the offence was committed in itgtny, to submit the case without undue delay
to its competent authorities for the purposemfsecutior’*’ The action at issue here cannot
reasonably fall within this provision. First, Adke 10(1) refers specifically to the choice
between extraditing the “person” and exercisingersal jurisdiction over them. Here,
however, the party at issue is not a person, ling—The Maple PrincessThe word
“extradition” creates an additional problem. Agdime use of “extradition” refers to persons not
things, and also to criminal matters, not civil@eedings® Thus, the United States cannot
invoke universal jurisdiction ovarhe Maple Princesander the International Convention for the
Suppression of Financing of Terrorism. The Uni&dtes cannot justify its claim of universal

jurisdiction by reference to a multinational treaty

38 (“Nothing in articles 34 and 37 precludes a sdeforth in a treaty from becoming binding
upon a third State as a customary rule of inteonatilaw, recognized as such.”).

“® Seelnternational Convention for the Suppression ofRiting of Terrorism art. 10, Dec. 9,
1999, 39 I.L.M. 270.

“d.

8 SeeBlack’s Law Dictionary (8th ed. 2004) (defining eadition as “[t]he official surrender of
an allegeccriminal by one state or nation to another having jurisolicover the crime charged
...") (emphasis added).
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2. Terrorism Is Not a Crime for Which Customary International Law Permits the
Exercise of Universal Jurisdiction
Similarly, customary international law does notagaize universal jurisdiction for a civil

forfeiture proceeding with an attenuated relatigm$b a terrorist act. Although the universality
principle is arguably customary with respect tadaercrimes, particularly, piracy and war
crimes?® this is not the case for terrorism. First, temoris largely undefined by the
international community. Currently, there is noesgl upon definition of the crime of
“terrorism” in international law® Universal jurisdiction applies only to crimestiséates have
universally condemnett. Given the varying understandings of what actstitrte terrorism, it
is not a crime which states have universally contssn Thus, because of this disagreement on
definition, many domestic courts have been relud@mextend the universality principle to acts
of terrorism>? Customary international law does not recogniz®tism as a crime which

qualifies for universal jurisdiction.

* SeeLuc REYDAMS, UNIVERSAL JURISDICTION: INTERNATIONAL AND MUNICIPAL LEGAL
PERSPECTIVESA3 (2003).

*Y CompareEuropean Convention on the Suppression of Temyrdgn. 27, 1977, ETS no. 090
(defining “terrorism” solely through referencettee method of violence utilized and removing
political judgment)with Arab Convention on the Suppression of Terrorisipr,. 22, 1998,
reprinted inUnited Nations, International Instruments Relatedhte Prevention and
Suppression of International Terrorisb®2, U.N. Sales No. E.01.V.3 (2001). (defining a
"terrorist offense"” as an offense against the @#isrof Arab states only—excluding offenses
against other States and peoples).

1 Seel. HENKIN, ET. AL., INTERNATIONAL LAw 823 (2d ed. 1987).

®2SeeTel-Oren v. Libyan Arab Republic, 726 F.2d 774QDCir. 1984) (disagreeing whether
terrorism fits within the basis of universal juristibn); United States v. Yousef, 327 F.3d 56,
106-07 (2d Cir. 1996) (refusing to determine unsajurisdiction encompassed acts of
terrorism because "[w]e regrettably are no clogev than eighteen years ago to an international
consensus on the definition of terrorism or everproscription™).
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Instead, states in the international community ers&lly condemn only particularized
acts of terrorism through multinational treati@sAs discussed above, however, no such treaty is
applicable to the situation here. Thus, neitheaityr nor customary international law justifies the
United States use of universal jurisdiction oVae Maple Princess
IV. “HEAD OF STATE IMMUNITY” PRECLUDES U.S. JUDICI AL FORFEITURE
PROCEEDINGS AGAINST THE MAPLE PRINCESS

The Maple Princesas a vessel owned by Canadian Prime Minister $hapnsulated
from United States judicial forfeiture proceedingsler the doctrine of head of state immunity.
Head of State immunity rests heavily on the custgroancept of sovereign immunit§which
originated from the historical idea that a sovemeagd its ruler were indivisible. Thus, the
immunity granted to the Head of State was seem &xi@nsion of the immunity granted to the
state itself> Head of State immunity is not limited to headstatte proper, and Prime Minister
Sharper properly falls within this doctrine of immity. Moreover, the situation here cannot be

considered a “commercial act” and thus should eatxcluded from head of state immunity.

1. The Doctrine of Head of State Immunity Include the Head of Government

>3 SeeYousef327 F.3d 107 (noting that “a number of crimeintdrnational concern which are
usually considered to fall within the category'tdrrorism" have, since 1970, been made the
subject of treaties which provide for universalgdiction, such as hijacking and attacks on
aircraft, hostage-taking in peacetime, attackshoernationally protected persons, attacks on
ships and navigation at sea, damage to undersésscHieft of nuclear materials, "terrorist”
bombings and financing of “terrorism.”).

>* AMER. INSTITUTE RESTATEMENT OF THEFOREIGN RELATIONS LAW OF THEUS, ESSAYS IN
HONOUR OFPHILIP C. JESSuP189-201 (1965).

*® International legal authorities recognize thaeadof one state may be immune from the
jurisdiction of another. SeedrD GORE-BUSH, ed., 3Tow’s GUIDE TO DIPLOMATIC PRACTICE §
2.1 (5thed. 1979) (“head of state . . . entitled to widwifgges and . . . immunity”); \WLIAM
EDWARD HALL, INTERNATIONAL LAW 175 (4th ed. 1895) (“A sovereign, while within éogn
territory, possesses immunity”).
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Head of state immunity is not restricted to litdreads of states and may encompass
other primary actors of the state. This analyssupported by the International Court of Justice
in theArrest Warrant Cas€Democratic Republic of the Congo v. Belg)umiich dealt with the
immunities of a Foreign Minister, but did so byesftively analogizing their position to that of
Head of Staté® The court reasoned that the immunities of sitdijomatic agents, and
“certain holders of high-ranking office in a Statech as the Head of State, Head of Government
and Minister of Foreign Affairs,” must be sufficteso that the official will not be hindered “in
the performance of his or her duti€.’Sitting foreign ministers and heads of state must
therefore, be accorded both “full immunifi "Thus, here the mere fact that Prime Minister
Sharper is the Head of Government not the heathtd does not exclude him from the
immunity doctrine.

Scholars in international law and domestic cohage similarly interpreted the scope of
head of state immunity. For example, the Restat¢iSecond) of the Foreign Relations Law of
the United States defines “head of state” as elikad of stater head of governmenit.

Recently, in English courts General Mofaz, thedBrBefense Minister, was deemed to have
immunity under the head of state immunity doctfihen the United States, in particular, courts

have been willing to extend head of state immuititihe head of governmetit.

*0 SeeCase Concerning the Arrest Warrant of 11 April 20D8mocratic Republic of the Congo
v. Belgium), Feb. 14, 2002 General List No. 12Zdinational Court of Justicegyailable at
http://icj-cij.org.

" Congq 2002 I.C.J. at 18—20.

*%1d.

%9 SeeRESTATEMENT (SECOND) OF THEFOREIGN RELATIONS LAW OF THEUNITED STATES § 66
(1962) (emphasis added).

®0 SeeApplication for Arrest Warrant Against General S8hislofaz, 2004 53

ICLQ 771, UK Bow St Mag. Ct (2004).

®l SeeSaltany v. Reagan, 702 F. Supp. 319, 320 (D.D.88)@ecognizing head of state
immunity for Prime Minister Thatcher of the UK)

25



The situation here, moreover, is not analogowsses where the applicability of head of
states immunity has been challenged. For examblether Prime Minister Sharper is entitled to
head of state immunity is not analogous to theiegipbn of head of state immunity United
States v. Noriegaln Noriegaimmunity was withheld due not to the United Stafg'ception of
the illegitimacy of the defendant’s claim to poWrThe Court denied Noriega immunity
because the United States government had nevegnieed him as Panama’s “legitimate,
constitutional ruler® Here, in contrast, Prime Minister Sharper islégitimate and recognized
leader of Canada. It is the functionary title of position which the United States challenges,
not the legitimacy of his rule. Such a distinntias discussed above, does not remove Prime
Minister from the realm of head of state immunity.

2. Restrictive View of Sovereign Immunity Does NoNegate Head of State Immunity
Here

Although gaining international acceptance, théries/e understanding of sovereign
immunity does not negate the head of state immumatg. Under the restrictive view of
sovereign immunity, governments’ commercial tratisas are subject to virtually the same
jurisdictional rules as private entiti&s. Thus, foreign states are immune from jurisdiction
relating to their public acta€ta jure imperi) but not immune from jurisdiction for their privat

acts @cta jure gestionjs Several treaties, including the recent Unitedidhs Convention on

:2 SeeUnited States v Noriega, 746 F Supp. 1506 (S.D.1940).

Id.
64 SeeDavid P. StewardThe UN Convention on Jurisdictional Immunities @ft& and Their
Property, 99 Am. J. Int’l L. 194, 195 (2005).
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Jurisdictional Immunities of States and Their Prop@&UN Jurisdictional Convention”) and
domestic law have adopted this understanding ofredgn immunity®>

The Maple Princesdoes not, however, fall within the “commercialigity” exception to
sovereign immunity nor is its immunity restraingdtbe restrictive view. First, The UN
Jurisdictional Convention is not in force. Curtgnonly seventeen nations have signed the
treaty, none have ratified. This falls far short of the thirty ratificatiomsquired to place the
convention in forc&” Nor are the United States and Canada among Weatsen signatories.
Parties who have not ratified a treaty will notdmeind by the rights and obligations of the treaty
where that rule is not customdfy.Thus, the restrictive view embodied in the trezgignot here
limit the immunity ofThe Maple Princess

CONCLUSION

For the foregoing reasons, Canada respectfully galihat the 1ICJ adjudge and declare

that:
i) The United States violated international law wheronducted the targeted killing of

Aziz.

% Seee.g, State Immunity Act, 1978, c. 33 (UKprinted in17 ILM 1123 (1978); Foreign
Sovereign Immunities Act of 1976, Pub. L. No. 983590 Stat. 2891 (1976) (codified as
amended at 28 U.S.C. 88 1330, 1391(f), 1441(d)246611); United Nations Convention on
Jurisdictional Immunities of States and Their PropeéDec. 2, 2004seeGA Res. 59/38 (annex);
European Convention on State Immunity, May 16, 18125 No. 74reprinted in11 ILM 470
1972).

‘gB SeeU)nited Nations Convention on Jurisdictional Immigstof States and Their Property, Dec. 2, 26@4GA
Res. 59/38 (annex).

571d. art. 30.
% Sedd.

% SeeVienna Convention on the Law of Treaties art.\ddy 23, 1969, 1155 U.N.T.S. 331 (“A
treaty does not create either obligations or rifits third State without its consent.igl; art.

38 (“Nothing in articles 34 and 37 precludes a sdeforth in a treaty from becoming binding
upon a third State as a customary rule of inteonatilaw, recognized as such.”).
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i) The United States violated the Law of the Sea whkeoarded, searched and seized

The Maple Princess.

i) The United States unlawfully exercised universakiliction overThe Maple

Princess
iv) The doctrine of “head of state immunity” preventé®. Judicial forfeiture

proceedings againghe Maple Princess.
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