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STATEMENT OF FACTS 

The United States had long suspected that Mohamed Aziz (Aziz) was the financial 

mastermind behind the Al Qaeda terrorist organization.  In June 2006, the NSA intercepted 

several encrypted electronic mail messages that confirmed this role as. In these messages, he also 

stated that on July 2nd he would be sailing aboard The Maple Princess with millions of dollars in 

Swiss bearer bonds destined for Al Qaeda cells. When the information reached the President of 

the United States, he authorized a “targeted killing” of Aziz. The directive state that the killing 

would cause such “a severe blow” to the Al Qaeda Terrorist Network that Al Qaeda would no 

longer be able to “launch operations against the United States" 

 The Maple Princess belonged to Stephen Sharper (Sharper), the Canadian Prime 

Minister, who purchased the 85 foot luxary sail catamaran, priced at 5.8 million dollars, in April 

of 2003. Sharper used the boat primarily for family vacations but also used the ship for 

entertaining politicians. In March of 2006, Sharper had taken office as Prime Minister of Canada. 

Within weeks of his induction, he extended a two month lease of The Maple Princess to another 

Canadian citizen Flan Tomigan. Flan, invited Mohamed Aziz to ride across the Atlantic with 

him.  

 On July 17, 2006, six Navy Seals covertly boarded the Maple Princess and rendered all 

on board unconscious.  Once the seals identified Aziz, they shot the terrorist financer in the head 

and disposed of his body.  The Navy Seals searched the Maple Princess and found two 

suspicious cases underneath Aziz’ bed of which they notified the U.S. Coast guard. One of the 

cases was fill with a million dollars in Swiss Bearer Bonds. The other was filled with 20 Million 

Dollars worth of Afghan Heroine. The coast guard confiscated the vessel, the drugs, and took the 

three people on board into custody. 
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 When the United States later found that Tomigan was related to the Prime Minister, it 

released the three civilians.  However, the U.S. asserted its right to subject the Maple Princess to 

forfeiture.  Because of the terrorist connection, that proceeding wss successful and was dismissed 

on appeal.  Canada protested and the U.S. agreed to submit this case for adjudication in this 

Honorable Court.   
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QUESTIONS PRESENTED 
 

1. Was the targeted killing of Aziz lawful in the context of armed conflict with Al Qaeda, 
when the Aziz was involved in facilitating terrorist attacks, and his killing saved innocent 
lives with no collateral casualties? 

 
2. Was the United States authorized under the Law of the Sea to exercise a right of visit 

over a neutral vessel that supplying vital resources to its enemy in wartime, and engaging 
in a modern form of piracy through the Al Qaeda terrorist organization?   

 
3. Did the United States properly assert universal jurisdiction over the Maple Princess, 

which was engaging in an abuse of the High Seas by facilitating acts of violence on 
civilian populations?   

 
4. Could the United States exercise jurisdiction over the property of a head of state who was 

providing the means for a systematic attack on a civilian population and the forfeiture of 
which would not affect his official functions?   

 
 
 

STATEMENT OF JURISDICTION 
 

The United States and Canada submit this dispute pursuant to Articles 40(1) and 36(1) of 
the International Court of Justice Statute to a chamber of three judges of the international court 
of Justice. The propriety of the ICJ’s jurisdiction is stipulated by the parties in the compromis 
(compromis para.16(e)).   
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SUMMARY OF THE ARGUMENT 

International law should never be construed in such a way as to give the advantage to 

terrorists. Instead, states must be afforded every legitimate opportunity to thwart attacks on 

civilians, by forming new conventions, and expanding on the potential of existing ones.   

The international community unequivocally supported the United States’ right of self-

defense after the armed attacks of September 11th.  Al Qaeda is not above the laws of war simply 

because it refuses to abide by them.  Al Qaeda’s financial lynchpin, Aziz was no civilian, and the 

doctrine of necessity does not require abstention from lethal force.  Striking while the passengers 

were asleep was the best way to thwart a terrorist attack without risking civilian casualties.   

Because the Maple Princess, while sailing under the cover of a neutral flag, was being 

used to supply valuable resources to Al Qaeda, the United States had an inherent right to defend 

itself against further armed attacks by asserting its wartime right of visit under customary 

international law. In addition, the United States was obligated to avert piracy because the abuse 

of the high seas to promote terrorism constitutes a facilitation of violence for private ends.  

The grave nature of the crimes perpetrated by Al Qaeda, which the Maple Princess was 

furthering, provide the basis for universal jurisdiction. Because terrorism is a modern form of 

piracy, which is a threat to all of mankind, the United States may subject the Maple Princess to 

forfeiture proceedings. Also because the Maple Princess was promoting Al Qaeda’s systematic 

attack on civilians, universal jurisdiction is a valid response to such a crime against humanity. 

Finally, this court must not permit Sharper to assert Head-of-state immunity because 

doing so would undermine the doctrine. The proceedings do not hinder Sharper’s ability to 

perform his official duties.  Finally, Canada waived its immunity by joining the International 

Criminal court, and the grave breaches committed preclude assertion of head of state immunity. 
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I. THE UNITED STATES CONDUCTED A TARGETED KILLING OF 
MOHAMED AZIZ IN ACCORDANCE WITH INTERNATIONAL LAW . 

 
The purpose of targeted killing is to prevent a terrorist attack intended to kill innocent 

civilians.  A targeted killing is lawful under appropriate circumstances.  First, the targeting state 

must be in an “armed conflict,” triggering the right to act in self-defense.  Second, the targeted 

individual must be a combatant or civilian taking direct part in the hostilities against the State.  

Finally, if the targeted killing is not lawful under the conventional laws of war, it must be 

justified under the customary international law principles of proportionality and necessity. 

A. The United States is in a State of International “Armed Conflict” Against Al Qaeda 
and Is Authorized to Act in Self-Defense Against a Continuing Threat. 

 
The unconventional war between the United States and Al Qaeda is well within the 

contemplation of current international law.  Although the Fourth Geneva Convention applies 

generally to wars between two or more “High Contracting States,” article three carves out an 

exception for armed conflict “not of an international character occurring in the territory of one of 

the High Contracting Parties.” 1   The attacks of September 11, 2001 initiated an armed conflict, 

and demonstrated Al Qaeda’s commitment to attack United States territory of the from within.   

This Court recognized the existence of an armed conflict of non-international character over 

two decades ago.2  Although the Court has since issued an advisory opinion stating that, under 

Article 51 of the U.N. Charter, armed conflict can only exist between two states,3 Judge 

Kooijmans strongly dissented, observing that Article 51 includes no such requirement, and 

pointing to the international response to the September 11th attacks as evidence.4 

                                                 
1 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 
1949, 75 U.N.T.S. 287, 6 U.S.T. 3516 [Fourth Geneva Convention]. 
2 Nicaragua para 219 
3 Palestinian Wall, para 139.   
4 Palestinian Wall, separate opinion of Judge Kooijmans, para. 6.   
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The international community unequivocally supported the United States’ right to act in 

self-defense against Al Qaeda.  Self-defense is an inherent right of every State, enshrined in 

Article 51 of the United Nations Charter, which states that “Nothing in the present Charter shall 

impair the inherent right of individual or collective self-defence if an armed attack occurs against 

a Member of the United Nations, until the Security Council has taken measures necessary to 

maintain international peace and security.”5  The Security Council explicitly recognized that 

such an armed attack had occurred on September 11th, when it recognized the inherent right of 

individual, as well as collective, self-defense in response to the terrorist attacks, and called on all 

states to prevent them. 6  It again “reaffirmed” the right of self-defense in the context of 

terrorism, as well as “the need to combat by all means, in accordance with the Charter of the 

United Nations, threats to international peace and security caused by terrorist acts.”7 

  The North Atlantic Council also recognized that the September 11th attacks invoked the 

United States Article 51 right of self-defense.  Article 5 of the Washington Treaty authorizes the 

use of self-defense, in accordance with the U.N. Charter, in the event of an “armed attack” 

against one of its members. 8   In a statement of September 12, it recognized that, if the terrorist  

attacks came from abroad, they would be considered “armed attacks” within NATO’s Article 5 

definition.9   Further, it recognized that although the drafters of the treaty did not contemplate the 

“scourge of international terrorism,” the treaty was “no less valid” in that context.10   

The armed attack of September 11th, 2001 marked the beginning of a protracted conflict, 

                                                 
5 U.N. Charter art. 51. 
6 S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sept. 12, 2001).  
7 S.C. Res. 1373, U.N. Doc. S/RES/1373 (Sept. 28, 2001). 
8 North Atlantic Treaty, art. 5, Apr. 4, 1949, 63, Stat. 2241, 34 U.N.T.S. 243 
9 Press Release, Statement of North Atlantic Council on Collective Defense (Sept. 12, 2001), 
available at http://www.nato.int/docu/pr/2001/p01-124e.htm.   
10 Id.   
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against which the United States retains its right to self-defense until hostilities with Al Qaeda 

have ceased.  Article 51 extends this right until such time as the Security Council “has taken 

measures necessary to ensure international peace and security.”11  In its Resolution of 1 

September 1951 the Security Counsel condemned Egypt’s defensive measures to intercept 

vessels suspected of transporting weapons materials to Israel through the Suez Canal.  It stated 

that such defensive measures were no longer justifiable because the Security Council had 

negotiated an armistice agreement between the two parties, which it held to be of “permanent 

character”.12  Defensive actions taken by the United States to prevent Al Qaeda from obtaining 

weapons are justifiable, however, because the Security Council has taken no definitive action to 

secure peace between Al Qaeda and the United States since the armed attack of September 11th.    

The armed conflict between Al Qaeda is one of non-international character.13  The attacks 

of September 11th were perpetrated from within United States’ territory, by members of terrorist 

cells which had been living and working therein.  Aziz carried over twenty million dollars 

destined for terrorist cells.  Just as this Court recognized the Nicaragua case, in which the United 

States was funding and supporting the Contras, as a non-international armed conflict, so should it 

recognize that although funding and support are coming from outside of United States territory, 

Al Qaeda is operating within its borders to create a non-international armed conflict.  Therefore 

the United States properly exercised its Article 51 right of self-defense, as recognized by the 

international community, and continues to do so until Al Qaeda has ceased all hostilities.   

B. The United States Was Justified in Targeting Aziz Because By Taking a Direct Part 
in Hostilities He Became an Enemy Combatant  

 
The laws of war do not prevent a state from defending itself against the actions of 

                                                 
11 U.N. Charter, art. 51.   
12  S.C. Res. 95, U.N. Doc S/RES/95 (Sep. 1, 1951).   
13 See supra text accompanying note 1.   
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terrorists simply because they refuse to abide by those laws.  The designation as a combatant 

depends on the person’s identity, not their current actions; combatants are legitimate targets for 

military attacks; they can be targeted and killed at any time.14  Indeed, Al Qaeda’s violation of 

the Geneva Conventions, in that they do not wear uniforms,15 feign civilian status,16 and do not 

hold combatants accountable to the rules of war,17 makes them unlawful combatants.18  Aziz was 

an unlawful combatant by virtue of his identity as an indispensable member of Al Qaeda, and is 

therefore a legitimate military target.  To deny that unlawful combatants are legitimate military 

targets would unjustly place them above the law.   

Even if he was not a combatant, Mohammed Aziz was a lawful target for military attack 

because of his involvement in the hostilities.  Although a state may not direct an attack against 

civilians, there is an exception for civilians that take a direct part in the hostilities.19  In fact, even 

in non-international conflicts, civilian protections extend only to “persons taking no active part in 

hostilities.”20   What constitutes direct participation has not been clearly developed under 

international law.  The Israeli High Court has stated that it is not necessary that a civilian taking 

part in the hostilities use a weapon, let alone bear arms.21  A human rights panel has asserted that 

a civilian who “merely supports” an adverse party, such as selling goods to armed parties or 

                                                 
14 See, e.g., Targeted Killing of Suspected Terrorists:  Extra-judicial Executions or Letigimate 
Means of Defence?, 16 EUR. J. INT’L L. 171, 190-91 (2005).   
15 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts, June 8, 1977, 44(3), 1125 U.N.T.S. 3., 
16 I.L.M. 1391 [hereinafter Protocol I].   
16 Id. at art. 37(c).   
17  Id. at art 43(1).   
18 See HJC 769/02 The Public Comm. against Torture in Israel v. The State of Israel (2006) para. 
27-28, available at http://elyon1.court.gov.il/files_eng/02/690/007/a34/02007690.a34.pdf 
[hereinafter The Israeli case].   
19  Protocol I, supra note 15, at art. 51(3).   
20 Fourth Geneva Convention, art. 3(1).   
21 The Israeli Case, supra note 18, at para.  
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expressing sympathy, does not take a “direct part” in the hostilities.22  While one commentator, 

writing in opposition to Israel’s targeted killings position, expressed the opinion that mere 

preparation for hostilities is not sufficient, other scholars have advocated an approach that 

includes civilians who supply weapons or intelligence.23  The drafters of the Optional Protocol 

supplied some guidance by commenting that 

“‘direct participation means acts of war, which by their nature or purpose are likely to 
cause actual harm to the personnel and equipment of the enemy armed forces . . . .There 
should be a clear distinction between direct participation in hostilities and participation in 
the war effort. The latter is often required from the population as a whole to varying 
degrees.... In fact, in modern conflicts, many activities of the nation contribute to the 
conduct of hostilities, directly or indirectly....’”  24 
 
In the context of terrorism, financing millions of dollars directly to the cells who carry 

out attacks is taking a direct part in hostilities.  World policy and legislation has defined terrorists 

as those who give monetary aid or raise funds to support terrorism.25  Unlike those who merely 

participate in their country’s war effort, a terrorist financier provides the lifeblood of terrorist 

operations, knowing that it is being used to kill civilians.  Terrorist financing is more than mere 

preparation; because of the sudden and unpredictable nature of a terrorist attack, provision of 

funds may be the last act detectable by the victimized country before an attack on its population.  

Because Aziz was taking direct part in the hostilities by providing crucial funds to knowingly 

                                                 
22 Inter-American Commission on Human Rights Third Report on Human Rights in Columbia, 
par. 53, 56 (1999). 
23 Ariel Zemach, Taking War Seriously:  Applying the Law of War to Hostilities Within an 
Occupied Territory, 38 Geo. WASH. INT’L LAW, 645, fn 24 (2006) (citations omitted).   
24 Gregory F. Intoccia and Joe Wesley Moore, Communications Technology, Warfare, and the 
Law:  Is the Network a Weapon System?  28 HOUSTON J. INT’L L. 467, fn 35 (2006).   
25 NSSD, supra note 11 (President Bush stated there is not distinction between terrorists and those 
providing aid to them); Russian Federation Federal Law No. 130-FZ, July 25, 1998 (terrorist 
defined as “person participating in . . . terrorist activity in any form . . .”); The Prevention of 
Terrorism Act Section 3, 2002, Act. No. 15 of 2002 (India’s definition includes those who 
provide aid in any manner and raise funds for the purpose of terrorism); Chapter VIII of the 
Spanish Criminal Code (Article 571) includes those who directly or indirectly support armed 
groups in the definition of terrorism. 
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facilitate an attack on civilians, whether as a combatant or civilian, he was a legitimate military 

target.    

C. The Targeted Killing of Aziz was Justified Under Customary International Law 
Because It Saved Countless Civilian Lives With No Collateral Civilian Casualties. 

 
Insofar as a terrorist involved in hostilities is a legitimate military target, no showing of 

necessity is required.  To hold otherwise would require military forces to use the least harmful 

means of self-defense, thereby risking their own lives to save the lives of their enemies.  If 

however, this court finds that Aziz was not a lawful target because of his ‘hors de combat’ 

status,26 the United States’ actions must be justified under the customary laws of necessity and 

proportionality.27  Proportionality is not at issue in this case because the operation was carried 

out in such a way as to harm no civilians; on the contrary the purpose for killing Aziz was to 

save the lives of innocent civilians.  Kofi Annan has asserted that the taking of even one innocent 

life in response to terrorism would be disproportionate.28  For this reason, the method by which 

the United States chose to carry out the targeted killing of Aziz was necessary.  Had the United 

States opted to target him in a public setting or during waking hours, a collateral loss of life may 

have occurred.  If such a mission had failed, an unknown number of civilians would have lost 

their lives as a result.  For that reason, this Court should not adopt a “last resort” approach to 

targeted killings when known terrorists are facilitating large scale terrorist attacks.29  When a 

terrorist at a legitimate military target, and when carrying out the killing during waking hours 

would risk collateral damage, a State should not be required to exhaust the possibility of arrest.   

                                                 
26 See Protocol I, supra note 18, at art. 41.   
27 See Nicaragua v. United States, para. 176.   
28 Amos Guiora, Targeted Killing as Active Self-Defense, 36 CASE W. RES. J. INT’L L. 319, 329 
(2004).   
29 See, e.g., The Israeli case, supra note 24, para. 40 (state must exhaust all other reasonable 
means, such as arrest and detention before targeted killing).   



 8 

II. THE UNITED STATES ENJOYED A RIGHT OF VISIT UNDE R THE LAW OF THE 
SEA BECAUSE THE MAPLE PRINCESS WAS A THREAT TO THE WAR EFFORTS 
OF THE UNITED STATES AND WAS ENGAGED IN PIRACY 
 

At the time of its boarding, search, and seizure of the Maple Princess the United States 

enjoyed a ‘right of visit’ under two distinct provisions of the Law of the Sea.  First, because the 

United States is currently in a state of hostility with Al Qaeda and may take reasonable actions to 

protect its interests, it exercised its wartime right of visit.  Second, the United States’ reasonable 

belief that the Maple Princess was engaged in an act of piracy gave rise to a right of visit.  

A. The board, search, and seizure of the Maple Princess was consistent with the 
wartime right of visit as well as its right of self defense. 

 
The United States is currently at war with Al Qaeda.30 Congress authorized the president 

to use all “necessary and appropriate force” against those who “planned, authorized, committed, 

or aided” the 911 attacks upon the World Trade Center.31  Customary international law allows 

states a wartime right of visit. The International Institute of Humanitarian Law has observed that   

If the commander of a warship suspects that a merchant vessel flying a neutral flag in fact 
has enemy character, the commander is entitled to exercise the right of visit and search, 
including the right of diversion for search under paragraph 12132.  

 
The term ‘merchant vessel refers to one which is not a warship or State vessel, and which is 

being used for commercial or private purposes. 33  In 1951, in response to Egypt’s blockade of 

the Suez canal, the Security Council implicitly,“.34 acknowledged the existence of a wartime 

right of visit, search and seizure could be exercised by a belligerent for the “legitimate purpose 

                                                 
30 See infra, at I(A).   
31 S.J. Res. 23, 107th Cong. (2001).  
32 INTERNATIONAL INSTITUTE OF HUMANITARIAN LAW, SAN REMO MANUAL ON INTERNATIONAL 

LAW APPLICABLE TO ARMED CONFLICTS AT SEA (Louise Doswald-Beck ed., 1995) at ¶ 114. 
33 Id. at ¶ 13(i). 
34 S.C. Res. 95, par. 5, U.N. Doc. S/RES/95 (Sept. 1, 1951). 
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of self defense.”35  

The United States’ exercise of a wartime right of visit aboard the Maple Princess is also 

consistent with article 51 of the United Nations Charter which preserves the right of self-defense 

until international security has been restored.36 The United States rightfully asserted its wartime 

right of visit on the Maple Princess because the transport of over twenty million dollars in funds 

and narcotics posed a grave threat to its efforts in the War Against Terror.  Because the Security 

Council has been unable to bring an end to Al Qaeda’s hostilities, the United States had an 

inherent right to defend itself against further terrorist attacks.   

B.  The United States Enjoyed A Right of Visit Because By Using the High Seas to 
Facilitate Al Qaeda’s Violence, the Maple Princess Engaged In An Act of Piracy. 

 
The High Seas are reserved for peaceful purposes,37 and their use by the Maple Princess 

to facilitate the violent aims of terrorists is a modern form of piracy.  Article 14 of the Geneva 

Convention creates not only the right but an obligation for all parties to the convention to 

cooperate in the eradication of piracy. 38 Article 19 then grants power to the party’s to the 

convention to carry out this obligation.   

“On the high seas, or in any other place outside the jurisdiction of any State, every State 
may seize a pirate ship or aircraft, or a ship taken by piracy and under the control of 
pirates, and arrest the persons, and seize the property on board”39 

 
A reasonable suspicion of piracy gives rise to a right of visit by the warship of any State 

                                                 
35 S.C. Res. 95, par. 5, U.N. Doc. S/RES/95 (Sept. 1, 1951)., see also PITMAN B. POTTER, THE 

FREEDOM OF THE SEAS IN HISTORY, LAW, AND POLITICS 127 (William S. Hein and Co Inc.) 

(2002). 
36 See infra, at I(A). 
37 United Nations Convention on the Law of the Sea, art. 88, Dec 10, 1982, 1833 U.N.T.S. 397 
[hereinafter UNCLOS].  
38 Geneva Convention on the High Seas, art. 14, April 29, 1958, 450 U.N.T.S 82. “All States 
shall co-operate to the fullest possible extent in the repression of piracy on the high seas or in any 
other place outside the jurisdiction of any State.” 
39 Id. at art 19. 
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Party.40 United States intelligence indicating that Aziz was transporting millions of dollars in 

Swiss Bearer Bonds gave rise to a reasonable suspicion of piracy because Aziz was using  the 

High Seas to enable Al Qaeda cells to carry out terrorist attacks.     

The 1958 Geneva Convention, to which both the United States and Canada are parties, 

sets forth the definition of piracy as 1) “illegal acts of violence, detention or any act of 

depredation” or “any act of inciting or intentionally facilitating” such acts, 2) committed for 

private ends 3) by the crew or the passengers of a private ship or a private aircraft, and 4) 

directed… on the high seas… against a ship, aircraft, or persons or property in a place outside 

the jurisdiction of any state.”41   

First, the Maple Princess facilitated an act of violence when it transported money and 

Afghani heroin to finance further acts of terror, as well as by harboring a known financer of Al 

Qaeda. Al Qaeda is committed to carrying out further acts of violence against US civilians.42 The 

transport of twenty million dollars in illegal heroin and millions of dollars in Swiss Bearer Bonds 

was calculated to facilitate further attacks on civilian populations, on a potentially large scale.  

Second, the acts of the Maple Princes were committed for private ends. The International 

Law Convention, in drafting Article fifteen of the Geneva convention, commented that “the 

intention to rob is not required. Acts of piracy may be prompted by feelings of hatred or revenge 

and not merely the desire for gain.”43  Al Qaeda’s acts of violence do not further any legitimate 

public purpose and are not carried out on behalf of a state.  Because Al Qaeda is motivated by 

                                                 
40 Id. at art. 22(1)(a). 
41 Id. at art. 15. 
42 Mike Ahlers, Officials: Bin Laden guiding plots against U.S. Ridge: Terrorists' aim is to 
influence presidential vote, CNN.COM, January 8, 2004, 
http://www.cnn.com/2004/US/07/08/ridge.alqaeda/index.hml. 
43 Report of the International Law Convention on the Work of its Eighth Session., 1956 A/3159 
available at http://untreaty.un.org/ilc/sessions/8/8docs.htm. 
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hatred for America and its allies, and an intention to end the democratic way of life,44 the acts of 

terrorist violence which Aziz acted to facilitate are committed for private ends.  By holding that 

terrorism is committed for political ends, this Court would be lending legitimacy to terrorist 

tactics.   

Third, the Maple Princess was a private ship. The record states that Sharper purchased 

the ship in April of 2003, nearly three years before Mr. Sharper became the Prime Minister of 

Canada. While it is true the ship was used for entertaining Canadian Politicians, the ship was 

“primarily used for family vacations”. It is also important to note that the Prime Minister 

transferred much of the control of the ship over to Flan Tomigan when he leased the ship, even 

allowing him to change the spinnaker. The ship was in every way under private control. 

Fourth, the Maple Princess did not direct its violent acts toward any particular state’s 

jurisdiction.  Al Qaeda’s violent acts are directed against American citizens wherever they may 

be found. A recent United States congressional report identified cruise ships, container ships, and 

oil tankers as attractive targets for terrorist groups, suggesting that an attack on the high seas is as 

likely as anywhere else.45  Thus, the requirement that an attack be directed outside the 

jurisdiction of any state should not prevent the United States from seizing the Maple Princess 

which was otherwise facilitating an act of violence on the high seas.  

The rational behind the provision that acts of piracy must be directed at persons or 

property outside the jurisdiction of any state does not apply in this situation and should not be 

strictly construed. The International Law Commission specified that the language in Article 15 

                                                 
44 Annemarie Sedore, War Risk Exclusions in the 21st Century: Applying the War Risk 
Exclusions to the Attacks of September 11th, 82 B.U.L. Rev. 1041, 1057 (2002). 
45 See generally Paul W. Parfomak and John Frittelli, Maritime Security: Potential Terrorist 
attacks and protection priorities, Jan 9, 2007. Congressional Research Service. Available at 
http://www.fas.org/sgp/crs/homesec/RL33787.pdf. 
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was employed to prohibit a state from interfering in cases in which the violence is directed 

specifically at another state.46 The United States was acting to prevent acts of terror from being 

carried out on its own citizens and the citizens of all states.  This Court should broadly construe 

the above language to effect the purpose of a right of visit, which is to prevent acts of violence 

upon all mankind.   

 Solidifying the relationship between piracy and terrorism would help nation states protect 

themselves from this crime against all. Like pirates, terrorists are Hostis Humani Generi that are 

“at war with civilization itself” and should not be given the “protections of citizenship nor the 

sovereignty of states”.47  

III.  THE UNITED STATES MAY CONTINUE FORFEITURE PRO CEEDINGS 
AGAINST THE MAPLE PRINCESS BECAUSE UNIVERSAL JURISC IDTION 
EXTENDS TO BOTH PIRACY AND PROVIDING THE MEANS FOR A SYSTEMATIC 
ATTACK ON CIVILIAN POPULATIONS. 

 
A. Because the Maple Princess Was Engaged In Piracy, the United States Was 
Authorized To Exercise Universal Jurisdiction Under the Geneva Convention.  

  
Universal Jurisdiction was rightfully asserted against the Maple Princess because it was 

engaged in an act of piracy.48  Customary International Law recognizes the assertion of 

Universal Jurisdiction when acts of piracy are involved. For instance article 19 of the 1958 

Geneva Convention on the High Seas states that  

“… The courts of the State which carried out the seizure may decide upon the penalties to 
be imposed, and may also determine the action to be taken with regard to the ships, 
aircraft or property, subject to the rights of third parties acting in good faith”.49 
 

The allowance for universal jurisdiction when piracy is involved is further evidenced by Section 

                                                 
46 Report of the International Law Convention on the Work of its Eighth Session., 1956 A/3159 
available at http://untreaty.un.org/ilc/sessions/8/8docs.htm. 
47 Douglas R. Burgess, Jr., Hostis Humani Generi: Piracy, Terrorism, and a New International 
Law, page 13 U. Miami Int’l & Comp. L. Rev. 293, 299 (2006). 
48 See infra at II(B) 
49 Geneva Convention on the High Seas, art. 19, April 29, 1958, 450 U.N.T.S 82. 



 13 

404 of the Restatement of Foreign Relations that reiterates the Geneva Conventions language50 

and the 1982 UNCLOS agreement51. The Maple Princess was engaged in an act of piracy on the 

high seas when it transported heroin and thus the United States may assert Universal Jurisdiction 

over the Maple Princess.52 

B. The Facilitation of Terror Aboard the Maple Princess Was a Crime Against 
Humanity Which Provides Universal Jurisdiction.  
 
The United States may assert universal jurisdiction over the Maple Princess because the 

support of terror is a crime against humanity. Because, customary international law permits 

nation states to prosecute crimes against humanity committed abroad through the assertion of 

universal jurisdiction, the United State correctly asserted Universal Jurisdiction. 

Belgium attempted to assert universal jurisdiction in 2000, and although this Court 

disposed of the case on other grounds, the separate opinions were instructive.  Three judges 

agreed that both state practice and opinion juris support the exercise of universal jurisdiction for 

crimes against humanity.53All nation states may punish crimes against humanity within their 

domestic courts despite the fact that these breaches have been committed abroad because 

Universal jurisdiction is recognized under customary international law.   

 Judge Van den Wyngaert pointed to numerous scholarly works which indicated the 

international consensus that universal jurisdiction is valid under international law crimes against 

humanity are committed.54 The Cairo Principles, the Princeton Principles, and the  Kaminga 

Report on behalf of the International Law Association all include crimes against humanity in the 

                                                 
50 Restatement (Third) of Foreign Relations § 404 (1987).  
51 UNCLOS at art. 110. 
52 See infra I(B). 
53 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belg.), 2002 I.C.J. 121 (Feb. 
14) [hereinafter Congo v. Belg] (Separate opinion of Judges Kooijmins, Beurgenthal, and 
Higgins). 
54 Id. (dissenting opinion of Van den Wyngaert, J., at ¶ 57). 
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scope of universal jurisdiction.55 

The International Criminal Court was created to adjudicate crimes against humanity, and 

its assertion of jurisdiction was not a new creation but rather was a codification of existing 

customary international law.56 The Rome Statute Article 7(1)(a) defines a crime against 

humanity.57  

For the purpose of this Statute, "crime against humanity" means any of the following acts 
when committed as part of a widespread or systematic attack directed against any civilian 
population, with knowledge of the attack…   murder, extermination; other inhumane acts 
of a similar character intentionally causing great suffering, or serious injury to body or to 
mental or physical health.58 
 

Furthermore, the Rome Statute extends to anyone who attempts to commit a crime against 

humanity or provides the means for such a crime.59 

Al Qaeda is waging a widespread systematic attack on civilian populations, and the 

Maple Princess was engaged in providing the means for such attacks.  The Maple Princess 

facilitated terror and was engaged in a crime against humanity and thus Universal jurisdiction 

may rightfully be asserted.  

 

                                                 
55 International Law Association. (Committee on International Human Rights Law and Practice), 
Final Report on the Exercise of Universal Jurisdiction in Respect of Gross Human Rights 
Offences, 2000.  
56 Congo v. Belg, 2002 I.C.J. 121 (Dissenting opinon of Van den Wyngaert, J. at ¶ 66) (stating 
“The Rome Statute does not establish a new legal basis for third States to introduce universal 
jurisdiction. It does not prohibit it but does not authorize it either. This means that, as far as 
crimes in the Rome Statute are concerned (war crimes, crimes against humanity, genocide and in 
the future perhaps aggression and other crimes), pre-existing sources of international law retain 
their importance” 
57 Rome Statute of the International Criminal Court, art. 7(2)(a), July 17, 1988, 2187 U.N.T.S. 3 

[hereinafter Rome Statute].  Attack directed against any civilian population" means a 
course of conduct involving the multiple commission of acts referred to in paragraph 1 
against any civilian population, pursuant to or in furtherance of a State or organizational 
policy to commit such attack; 

58 Rome Statute art., supra note 57, art. 7(1)(a). 
59 Id. at art. 25(3)(c).   
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C. The Manner In Which Universal Jurisdiction Was Asserted Was Lawful   
 

The United States may institute forfeiture proceedings against the Maple Princess under 

the doctrine of Universal jurisdiction. The Maple Princess was engaged in a crime that affects all 

nation states. Because Universal Jurisdiction is based solely on the egregious nature of the crime 

and may be applied without any other link to prosecuting state, the United States is well within 

its rights to proceed with the forfeiture hearings.60.  

The United States assertion of Universal jurisdiction is valid because all enforcement 

measures have taken place within the United States. The exercise of Universal Jurisdiction 

extends only to the forfeiture proceedings of the Maple Princess. According to judge Van Den 

Wyngardt, the exercise of universal jurisdiction is lawful where it is executed within the asserters 

own territory and does not involve enforcement measures that take place within another nations 

boarders61. International law will allow a nation to carry proceedings for crimes committed 

outside the territory of the state if all enforcement can be carried out without leaving its territorial 

boarders. 62 

“It does not, however, follow that international law prohibits a state from exercising 
jurisdiction in its own territory, in respect of any case which relates to acts which have 
taken place abroad, and in which it cannot rely on some permissive rule of international 
law…” 63 
 

The United States asserts jurisdiction over the Maple Princess which was already brought within 

                                                 
60 Princeton Project on Universal Jurisdiction, The Princeton Principles on Universal 
Jurisdiction, princ. 8 (2001) available at http://www.umn.edu/humanrts/instree/princeton.html 
[hereinafter Princeton Principles]. 
61 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belg.), 2002 I.C.J. 121 (Feb. 
14) [hereinafter Congo v. Belg.] (Dissenting opinion of Judge Van Den Wyngaert, at ¶ 49) 
(Stating “Obviously a State has no enforcement jurisdiction outside its territory… State A may 
on its own territory, prosecute offences committed in State B.”) 
62 Id. at ¶ 49 quoting S.S. "Lotus" (Fr. v. Turk.), 1927 PCIJ (ser. A) No. 10, at 25 (Sept. 7), 
63 Id. 
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the United States territorial boarders pursuant to international law.64 The United States does not 

assert Universal jurisdiction in order to enforce within the territory of another state but rather to 

proceed against a ship that is within its own boarders.  

Also the United States assertion of Universal Jurisdiction is not hindered by the fact that 

the owner of the Maple Princess is not within the country. Germany for example has begun a 

criminal investigation into Donald Rumsfeld even though he is not currently within Germany’s 

territorial boarders.65 Sharper is not present on United States Soil but the Maple Princess is 

within the territorial borders of the United States. Thus here the exercise is purely domestic.  

IV. THE MAPLE PRINCESS IS NOT PROTECTED UNDER THE H EAD OF STATE 
IMMUNITY DOCTRINE BECAUSE HIS BOAT IS UNRELATED TO HIS 
OFFICIAL FUNCTIONS, AND CANADA HAS WAIVED IMMUNITY.   

  
A. The Forfeiture Proceedings Do Not Hinder Sharper’s Ability To Effectively 
Perform His Duties On Behalf Of The State. 

 
Allowing Canada to assert head of State immunity on behalf the Maple Princess would be 

wholly inconsistent with the purpose of head of state immunity. This court established in Congo 

v. Belgium that customary international law grants heads of states immunity in order to “ensure 

the effective performance of their functions on behalf of their respective States.”66 In that case, 

this court ruled that an international arrest warrant was invalid due to the doctrine of head of 

state immunity67.  In that case the head of state’s ability to travel was hindered by a fear of 

arrest.68 The United States forfieture proceeding over the Maple Princess did not hinder the 

performance of Sharper’s official functions.  The Maple Princess was a leased vessel that had 

                                                 
64 See infra at II.  
65 Adam Zagorin, Exclusive: Charges Sought Against Rumsfeild Over Prison Abuse, TIME.COM, 
Nov. 10, 2006, http://www.time.com/time/nation/article/0,8599,1557842,00.html. 
66 Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belg.), 2002 I.C.J. 121 (Feb. 
14) [hereinafter Congo v. Belgium] par. 53.  
67 Id. 
68 Id. 
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only a remote connection to the head of state and proceedings against the Maple Princess do not 

affect Sharper’s decision making. Furthermore whereas the proceeding was against the head of 

state, the proceeding in this case is over the property of the head of state. 

This court has refused to allow the invocation of head of state immunity when it is 

inconsistent with the doctrine’s purpose. For instance the court in Belgium created an exception 

to head of state immunity for the private acts committed by a retired public official during his 

time in office.69  Holding an official accountable for his private acts after he ceases his capacity 

in office does not  hinder his ability to “ensure effective performance”. Similarly the forfeiture 

proceedings that are taking place against a ship that is currently being leased by a non head of 

state has little to with his effective performance of function.  

This court creates a dangerous precedent if it does not allow the forfeiture proceedings to 

continue because it would extend the doctrine head of state immunity beyond its purpose. A 

decision to extend head of state immunity to leased vessels creates an incentive for illegal actors 

to lease vessels from government officials so that their remotely linked state vessels can enjoy 

head of state immunity to protect illegal acts.   

B. The Maple Princess Does Not Enjoy Head of State Immunity Because It Was 
Used In the Commission of a Crime Against Humanity Under the International 
Criminal Court, to Which Canada Has Waived Jurisdiction. 

 
The forfeiture proceedings against the Maple Princess should proceed because customary 

international law has rejected absolute head of state immunity. The current usus and opinio juris 

show that international law considers personal accountability for crimes against humanity to be 

of great importance.70 Scholars have strongly diverged from the ideas of absolute head of state 

                                                 
69 Id.   
70 Congo v. Belg., 2002 I.C.J 121, at ¶ 12. 
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immunity so that states may prosecute “crimes against all”.71 For instance the Princeton Principle 

number five states that in respect to crimes against humanity “the official position of any accused 

person… shall not relieve such person of criminal responsibility nor mitigate punishment.”72. 

This rational is echoed in the “Cairo Principles article II when it applies universal jurisdiction 

over “legal entities” as well as natural persons.73 Also advocacy groups such as Amnesty 

International advocate the complete invocation of sovereign immunity when crimes against 

humanity are involved.74  

The forfeiture proceedings against the Maple Princess are proper because Sharper’s claim 

of head of state immunity conflicts with the more significant norm of eradicating the targeting of 

civilians through terrorist activities. As Judge Al-Khasawneh argued in the Belgium case, 

“the effective combating of grave crimes has arguably assumed a jus cogens character 
reflecting recognition by the international community of the vital community interests 
and values it seeks to protect and enhance. Therefore when this hierarchically higher 
norm comes into conflict with the rules of immunity, it should prevail.”75  
 
Furthermore, the International Court of Justice created a waiver exception to head of state 

immunity stating that heads of states “will cease to enjoy immunity of foreign jurisdiction if the 

State which they represent or have represented decides to waive that immunity.”76 Canada 

waived its right to assert sovereign immunity when it joined the International Criminal Court.77  

The Rome Statute explicitly denies immunity to heads of state and grants jurisdiction when the 

                                                 
71 Congo v. Belg., (Dissenting opinion of Van Den Wyngaert, J., at ¶ 27). 
72 Princeton Principles, supra note 60, No. 5. 
73 Africa Legal Aid, Preliminary Draft of the Cairo Guiding Principles on Universal Jurisdiction 
in Respect of Gross Human Rights Offences: An African Perspective, Cairo, July 31, 2001. 
Cairo-Arusha Principles on Universal Jurisdiction. 
74 Amnesty International, Universal Jurisdiction: Belgian court has jurisdiction in Sharon case to 
investigate 1982 Sabra and Chatila killings, 1 May 2002, 
http://web.amnesty.org/library/index/engior530012002. 
75 Congo v. Belg., 2002 I.C.J. 121 (Dissenting opinion of Al Khasawneh, J.,at ¶ 12). 
76 Congo v. Belgium, 2002 I.C.J. 121, ¶ 61. 
77 Rome Statute, supra note 57. 
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defendant’s State is a party to the treaty.78  Essentially, the effect of the Rome Statute is that the 

State waives immunity in advance and delegates the power to try its leaders.  Because Canada is 

a member of the ICC and party to the Rome Statute, it has waived the immunity of Sharper, as 

the Head of Government, in the criminal forfeiture proceedings before the ICC.  When Canada 

waived its head of state immunity to the International Criminal Court it also waived its head of 

state immunity to national courts. According to the Preamble, “the International Criminal Court 

established under this Statute shall be complementary to national criminal jurisdictions”79   

The transport of millions of dollars of funds and narcotics is the classic case of ‘providing 

the means” for a “systematic attack against civilian populations.”80  This court should allow the 

United States to continue the forfeiture proceedings against the Maple Princess because Canada 

waived its right to claim head of state immunity in national courts when it joined the 

international criminal court. 

State practices also indicate a divergence from absolute head of state immunity. Primarily 

this divergence is evidenced in United Nations treaties. For instance the United Nations 

Convention on Jurisdictional Immunities of States and Their Property states in article 16 that,  

“A state which owns or operates a ship cannot invoke immunity from jurisdiction before 
a court of another state which is otherwise competent in a proceeding which relates to the 
operation of the ship, if at the time the cause of action arose, the ship was used for other 
than government non-commercial purposes. 81 
 

Also the Geneva Convention calls for the prosecution of grave breaches and makes no exception 

for heads of state.82 The torture convention arguably allows for prosecution of torture crimes 

                                                 
78 Rome Statute, supra note 58, at arts. 27, 12. 
79 Id. at Preamble, ¶ 10 
80 See infra, Section III(B).   
81 United Nations Convention on Jurisdictional Immunities of States and Their Property art. 16, 2 
December 2004. 
82 See infra, at III(C) 
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despite head of state immunity.83 Finally cases such as the Pinochet Case in the British house of 

Lords and The European Court of Human Rights in the Al-Adsani case evidence a balancing of 

immunity with prosecution of grave crimes.84 

 Head of State immunity is not absolute.  Because the Maple Princess was engaged in 

providing the means for an act of terror, the Untied States may legitimately subject it to a judicial 

forfeiture proceeding. 

CONCLUSION 

 For the foregoing reasons, Canada respectfully requests that this Court adjudge and 

declare that the United States violated international law by conducting a targeted killing on Aziz, 

boarding, searching, and seizing the Maple Princess, asserting universal jurisdiction over the 

Maple Princess, and disregarding Prime Minister Sharper’s head of state immunity.    

                                                 
83 Dapo Akande, International law Immunities and the International Criminal Court, 98 A.J.I.L. 
407 (2004). 
84 Congo v. Belg., 2002 I.C.J. 3, ¶ 28. 


