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STATEMENT OF FACTS  
 
Mr. Max Aziz was a citizen and resident of Canada who ran an import-export business based 

in Ireland.  While sailing from Ireland to Canada aboard a vessel belonging to the sitting Prime 

Minister of Canada, Mr. Aziz was the victim of a targeted killing by the United States’ (US) 

government.   The US justifies its actions on the allegation that Mr. Aziz was a figure in the al- 

Qaeda terrorist organization.  During the operation staged to end Mr. Aziz’s life, the Prime 

Minister’s vessel and its contents were seized by the US government. 

The events at issue in this case began in the summer of 2006, when Mr. Stephen Sharper, 

Prime Minster of Canada, contracted to lease his catamaran, The Maple Princess, to his half-

brother, Mr. Flan Tomigan for the months of June and July, 2006.  The Maple Princess is clearly 

marked as a registered Canadian flag ship, and has been utilized by the Prime Minister to 

entertain foreign dignitaries and Canadian politicians, as well as for family vacations.  The lease 

stipulated that Mr. Tomigan and his wife would use The Maple Princess to sail from Sydney, 

Nova Scotia, to Galway, Ireland and back.  Mr. Tomigan invited his long-time friend, Mr. Aziz, 

and the latter’s wife to join the Tomigans on the return leg of their journey. 

The Central Intelligence Agency (CIA) of the United States had suspicions that Mr. Aziz was 

the primary financial figure in the al-Qaeda terrorist organization, and that he was using his 

import-export business to fund cells of this organization.  According to the US National Security 

Agency (NSA), Mr. Aziz’s important role in al-Qaeda was established by a series of intercepted 

electronic mail messages sent by Mr. Aziz, which were deciphered during the first two weeks of 

June 2006.  These deciphered messages also indicated that Mr. Aziz was planning on bringing 

millions of dollars in Swiss Bearer Bonds on board The Maple Princess on July 2, 2006, when he 

sailed with the Tomigans from Galway back to Nova Scotia. 
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On June 21, 2006, a Top Secret Presidential Decision Directive was issued by the US 

President authorizing the “targeted killing” of Mr. Aziz.  At no point was information concerning 

the Directive (including preparations for its execution) given to the Government of Canada.  

Subsequent to the Directive, a US Navy vessel was dispatched to clandestinely follow The Maple 

Princess from Ireland to Canada.  At 0200 Greenwich Mean Time on July 16th, 2006, a team of 

six Navy SEALs from the US vessel surreptitiously boarded The Maple Princess.  The SEALs 

then used Taser stun guns on the sleeping passengers, identified the then-unconscious Mr. Aziz, 

shot him in the forehead, and threw his body overboard. 

Under the bunk where Mr. Aziz had slept, the SEALs found one suitcase containing millions 

of dollars in Swiss Bearer Bonds, and a second containing a white substance that appeared to be 

heroin.  The SEALs took the Bearer Bonds, left the white substance and the three remaining 

unconscious passengers, and informed the US Coast Guard of their suspicions concerning the 

heroin on board.  Without any notification being given to the Canadian government, the Coast 

Guard boarded The Maple Princess, identified the white substance as heroin, and took the vessel 

and its unconscious passengers into custody.  When Mr. Tomigan awoke and produced 

identification and documentation proving that he was the half-brother of Prime Minister Sharper, 

the Coast Guard released all three passengers, but retained both the heroin and vessel.  Civil 

forfeiture proceedings for the drugs and the boat were instituted by the US thereafter under 21 

USC Section 881. 

Lawyers for the Government of Canada made an appearance in these forfeiture proceedings, 

arguing that the case should be dismissed, and the vessel should be returned to Prime Minister 

Sharper.  These arguments were dismissed by both the District Court, and subsequently the Court 

of Appeals.   A suit brought by the now-widowed Mrs. Aziz for the targeted assassination of her 
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husband was likewise dismissed.  The Government of Canada and Mrs. Aziz’s separate petitions 

to the US Supreme Court were denied.   

Prime Minister Sharper then ordered the closure of a busy border crossing between Canada 

and the US, stating that it would only be re-opened when the US agreed to submit to the 

jurisdiction of the International Court of Justice (ICJ) to resolve Canada’s claims regarding the 

seizure of The Maple Princess and the targeted killing of Mr. Aziz.  The US agreed to submit to 

the jurisdiction of the ICJ. 
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QUESTIONS PRESENTED 
 

 

Canada and the United States refer the following four questions to the Chamber: 

 

1. Whether the United States violated international law when it conducted the “targeted 

killing” of Canadian national Max Aziz, a.k.a. Mohamed Aziz; 

 

2. Whether the United States violated the Law of the Sea when it boarded, searched, and 

seized The Maple Princess without first obtaining the approval of Canada; 

 

3. Whether the United States’ exercise of “universal jurisdiction” over The Maple Princess 

was lawful under international law; and 

 

4. Whether the doctrine of “head of state immunity” should prevent U.S. judicial forfeiture 

proceedings against The Maple Princess. 
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STATEMENT OF JURISDICTION  
 

 
The United States and Canada, by Special Agreement, hereby submit this dispute to the 

International Court of Justice, pursuant to Articles 40(1) and 36(1) of the Statute of the 

International Court of Justice.  Both Parties have agreed to immediately bring their actions and 

positions into conformity with the legal conclusions of this Court. 
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SUMMARY OF ARGUMENT  
  

 Canadian national Max Aziz and the Canadian flag ship The Maple Princess were subject 

to unlawful US action. The US seeks to justify their actions pursuant to their “war on terror”.  

However, Canada submits that the current Compromis reflects an unwarranted extension of this 

justification, resulting in multiple violations of international law.  

The US violated international law when it conducted the “targeted killing” of Mr. Aziz 

since neither the requisite jus ad bellum nor jus in bello were satisfied. The US also violated the 

Law of the Sea when it boarded The Maple Princess without first obtaining the approval of 

Canada.   The manner and exercise of “universal jurisdiction” over The Maple Princess claimed 

by the US is prohibited by relevant international conventions and custom and is likewise contrary 

to international law.  Finally, the US forfeiture proceedings against The Maple Princess violate 

the international law relating to the doctrine of head-of-state immunity, since Prime Minister 

Sharper is entitled to absolute immunity. 

 
ARGUMENT  

 
I. The United States violated international law when it conducted the “targeted killing” of 
Canadian national Max Aziz. 
 
 For a state’s use of force to be brought within the strictures of international law, it must 

be able to justify the use of armed force (jus as bellum) and meet minimum acceptable practices 

while engaged in this use of force (jus in bello). Canada submits that the US failed to meet both 

of these criteria, and therefore the targeted killing of Mr. Aziz was contrary to international law.  

A) The United States cannot demonstrate the requisite jus ad bellum for their attack on 
Max Aziz. 

i) The United States cannot justify their attack as a response to 9/11. 

The September 11th threat to the US ended when the leadership of the terrorist cell that 
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planned and conducted the attacks was eliminated.1 If this Court were to allow 9/11 to justify this 

attack, a dangerous precedent would be set which might allow the US to employ 9/11 as a 

justification for attacking any target they deem to be connected to 9/11 for decades to come.  

The circumstances surrounding the activities of Mr. Aziz suggest a new threat, but there 

is a legal process that must be followed in confronting this threat. Unless a threat is instant and 

overwhelming, a state must go through the proper United Nations (UN) channels to legitimize its 

use of force, and cannot act unilaterally.2  

ii) Self-defense des not apply as a justification for the attack on Max Aziz. 

The Caroline Doctrine states that pre-emptive force is justified in responding to an instant 

overwhelming threat.3 It is clear that Mr. Aziz, on a sailboat headed for Canada, posed no 

immediate and overwhelming threat to the US, and the use of force to deal with it is illegitimate.4 

It is imperative that states are held responsible for their violations of customary international law, 

and no mere perception of threat, especially one where an attack is not imminent, gives a state 

the power to act unilaterally in contravention of this law. 

B) The United States did not meet the acceptable norms of jus in bello. 

i) Even when force is permitted, the modalities of its use are regulated.  

If this Court determines that the use of force has been justified, Canada submits that the 

US violated the rules of war through the modalities which it employed. The rules of jus in bello 

were meant to civilize combat by ensuring that disputes are settled pacifically wherever possible, 

                                                 
1 U.S., National Commission On Terrorist Attacks Against The United States, The 9/11 
Commission Report (Washington, D.C.: U.S. Government Printing Office, 2004) at Ch. 5.3. 
2 Charter of the United Nations, 26 June 1945, Can. T.S. 1945 No. 7 Art. 39 [UN Charter]. 
3 The Caroline (exchange of diplomatic notes between Great Britain, Ashburton, and the United 
States, Webster 1842), 2 J. Moore, Digest of International Law 409, 412 (1906). 
4 See for example Iraq-Israel SC Res. 487, UN SCOR, 1987; Legality of the Threat or Use of 
Nuclear Weapons Case, Advisory Opinion, [1996] I.C.J. rep. 226 [Legality of Nuclear Weapons 
Case]. 
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and limit barbarism by protecting civilians and incapacitated soldiers.5  The extra-judicial 

assassination of an unarmed and unconscious Canadian citizen on a Canadian ship cannot be 

reasonably construed as a proper modality for “use of force” under international law. The US 

therefore gravely violated international law ignoring these rules. 

ii) There is no legitimate category of “unlawful combatant.”   

International law identifies and distinguishes between two separate groups of people on 

the field of battle: (1) combatants, who are legitimate targets of armed attack, and (2) those who 

fall into the category of civilians and cannot be targeted. A very limited minority voice has 

attempted to establish a third category of actors in humanitarian law called “unlawful 

combatants”. This is done to attempt to deny persons both the protections that a combatant would 

receive under the Geneva Conventions, and the legal protections of domestic law to which 

civilians are entitled.6 International law does not recognize this third category.7  

iii) Max Aziz does not meet the criteria of a combatant, and is thus not a legitimate target. 

The Geneva Conventions outline the criteria for persons to be deemed “combatants” in an 

armed conflict: “The armed forces of a party to a conflict consist of all organized armed forces, 

groups and units which are under a command responsible to that Party for the conduct of its 

subordinates.”8 There is no evidence in this case of either the necessary element of organization 

                                                 
5 Hague Convention on Pacific Settlement of International Disputes (1907) online: 
<http://www.yale.edu/lawweb/avalon/lawofwar/pacific.htm> at Art. 1; Convention Relative to 
the Treatment of Prisoners of War, 12 August 1949, 75 U.N.T.S. 135, 6 U.S.T. 3316 [Third 
Geneva Convention]; Convention Relative to the Protection of Civilian Persons in Time of War, 
12 August 1949, 75 U.N.T.S. 287, 6 U.S.T. 3516 [Fourth Geneva Convention]. 
6 “US Circumvents Courts With Enemy Combatant Tag” (2002), online: Human Rights Watch 
<http://hrw.org/english/docs/2002/06/12/usdom4040.htm>. 
7 See for example The Public Committee against Torture in Israel v. The Government of Israel, 
Judgement, HCJ 769/02, Israeli High Court of Justice (2006) [Israeli Decision].  
8 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, 1125 U.N.T.S. 
3 [Geneva Convention: First Protocol]. 



 4 

or a unified command structure responsible for Mr. Aziz’s actions. Mr. Aziz clearly did not fall 

into this category and thus cannot be labeled as a combatant. Even if al-Qaeda is found to be a 

group of combatants, Mr. Aziz himself did not satisfy the role of a combatant. Finding that Mr. 

Aziz was a combatant is analogous to labeling a purchasing agent of weapons for use by state 

militaries as a combatant in those battles in which the weapons will eventually be used.  

iv) Max Aziz does not meet the criteria of a combatant and must be granted civilian status.  

Civilians enjoy protection under customary international law, as courts have consistently 

found that “states must never make civilians the object of attack.”9 This principle is expressed in 

the Geneva Conventions, which state that “the civilian population as such, as well as individual 

civilians, shall not be the object of attack.”10 Those not falling into the category of combatant are 

automatically deemed to be civilian and must benefit from the rights granted to civilians. Any 

civilian alleged to have committed a crime would still be subject to the judicial process through 

his own government, or alternatively, through another government acting under the treaty 

obligation to extradite or prosecute. 

v) The specific circumstances required to lift civilian immunity do not exist.   

The First Protocol to the Geneva Conventions states that civilians can lose part of their 

protection, but only when they take direct part in combat, and only for so long as the direct 

participation continues.11 Although the US has not ratified the First Protocol, it has been 

recognized as an established part of international law.12 Mr. Aziz may have been transporting 

drugs and money, but it cannot be said that at the time he was assassinated aboard The Maple 

Princess that he was taking a direct part in any attack on the US. He therefore retains the 

                                                 
9 Legality of Nuclear Weapons Case, supra note 4 at 257. 
10 Geneva Convention: First Protocol, supra note 8 at Art. 51(2). 
11 Ibid at Art. 51(3). 
12 See for example Israeli Decision, supra note 7. 
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protections granted to civilians.  

vi) Alternatively, if Max Aziz is found to have lost his civilian immunity, his targeted 
assassination remains unjustifiable.   

Although a civilian may be targeted for killing under exceptional circumstances, this 

should never be the first option. Extra-judicial killings are necessarily conducted in the absence 

of due process of law, violating basic principles such as the presumption of innocence. Their 

inherently controversial nature has ensured that even the very narrow minority of voices that 

condone such practice only advocate their employment “as a last recourse, when there is no 

opportunity to arrest or apprehend the murderer.”13 Those courts in the international community 

which accept this use of lethal force remain adamant that killing must be a last resort.14 Even 

Israel, a state which frequently practices targeted killing, recognizes that “a civilian taking a 

direct part in hostilities cannot be attacked at such time as he is doing so, if a less harmful means 

can be employed.”15  

 In the case at hand, capture was a practical option since Mr. Aziz was unconscious at the 

time the killing occurred. There is no viable reason that Mr. Aziz had to be killed, and his killing 

certainly does not meet the criteria of a last recourse. If this Court finds that Mr. Aziz lost the 

immunity normally granted to a civilian while he was on The Maple Princess, it does not follow 

that his killing was legitimate.  

vii) Alternatively, if Max Aziz is a combatant, he should have been captured once incapacitated. 

Once Mr. Aziz had been Tasered and was not a threat, he was clearly under the control of 

the U.S. Navy SEALs, who should have then granted him Prisoner of War (POW) status. The 

First Protocol grants POW status to any combatant who “has fallen into the power of the 
                                                 
13 Alan Dershowitz, The Case for Israel (New Jersey: John Wiley & Sons Inc., 2003) at 175. 
14 McCann and Others v. The United Kingdom, 18984/91 [1995] ECHR 31 (27 September, 
1995). 
15 Israeli Decision, supra note 7. 
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enemy.”16 Shooting Mr. Aziz in the head while he was unconscious is a violation of the 

protections granted to prisoners once they have been captured and offends the most basic 

principles of reasonableness.17  

viii) Alternatively, if Max Aziz is an “unlawful combatant”, he continued to retain basic rights. 

The International Committee of the Red Cross (ICRC) states that, even if “unlawful 

combatants” do not enjoy all of the Geneva Conventions’ protections, they must enjoy POW 

status once incapacitated.18 The First Protocol to the Geneva Conventions extends protection 

beyond those who traditionally benefit from these protections as combatants, granting 

“protections equivalent in all respects to those accorded to prisoners of war by the Third 

Convention and by this Protocol.”19 The fact that Mr. Aziz was not actually engaged in an attack 

at the time does not preclude POW status, given the Protocol’s statement that “any combatant 

who falls into the power of an adverse Party while not engaged in an attack or in a military 

operation preparatory to an attack shall not forfeit his rights to be a combatant and a prisoner of 

war by virtue of his prior activities.”20 

ix) Military necessity does not apply as a justification for ignoring the laws of war.   

In the past, states have often sought to use military necessity as a justification for 

ignoring the rules of war, committing many atrocities under this guise.21 Courts have repeatedly 

stated that self-identified military necessity is not a justification for ignoring the principles of 

international law, as evidenced by the following judicial statement from the Inter-American 
                                                 
16 Third Geneva Convention, supra note 5 at Article 4. 
17 Ibid. at Art. 13. 
18 Knut Dormann, “The Legal Situation of Unlawful/Unprivileged Combatants” (2003) 849. Int’l 
Rev. Red Cross 45. 
19 Geneva Convention: First Protocol supra note 8 at Art. 44(4). 
20 Ibid. at Art. 44(5). 
21 See for example the killing of civilians at My Lai, Vietnam, “Documents Relating to the Court 
Martial of William L. Calley” online: University of Missouri-Kansas City School of Law 
<http://www.law.umkc.edu/faculty/projects/ftrials/mylai/MYL_calt.htm>. 
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Court of Human Rights: "[R]egardless of the seriousness of certain actions and the culpability of 

the perpetrators of certain crimes, the power of the state is not unlimited, nor may the state resort 

to any means to attain its ends."22  

C) The international community widely condemns this type of targeted killing. 

 Strong parallels can be seen between the US killing of Mr. Aziz and Israel’s killing of 

Sheik Yassin in the territory of Palestine. In both of these cases, military personnel employed 

overwhelming force to kill an incapacitated individual not directly involved in attacks. The main 

difference is that Mr. Aziz could have been easily captured, whereas the same is not evident in 

Yassin’s situation. The position of the US was that it was “deeply troubled” by the killing of 

Yassin, 23 and the international community overwhelmingly condemned the attack.24  

II. The United States violated the Law of the Sea when it boarded, searched, and seized The 
Maple Princess without first obtaining the approval of Canada. 
 
A) Exclusive jurisdiction is granted to the Flag State. 

 Freedom of the High Seas is a long-standing basic tenet of international law going back 

as far as Grotius’ Mare Liberium n 1633.25 The United Nations Convention on Law of the Sea 

(UNCLOS) gives exclusive jurisdiction over the ship to its flag state, providing that ships, “save 

in exceptional cases expressly provided for in international treaties or in this Convention, shall 

be subject to its exclusive jurisdiction on the high seas.”26 The Maple Princess was flying the 

                                                 
22 Velasquez Rodriguez v. Honduras, I/A Court H.R. (Ser. C.), No 4, (1988) at 154. 
23 Scott McClellan, “Press Briefing” (Presented at The James S. Brady Press Briefing Room, The 
White House, 24 March 2004) online: The White House 
<http://www.whitehouse.gov/news/releases/2004/03/20040324-6.html>.  
24 UNCHR, Press Release, “Commission Holds Special Sitting on Situation in Occupied 
Palestinian Territory Following the Killing of Sheikh Yassin” (24 March 2004) online: 
<http://domino.un.org/unispal.nsf/eed216406b50bf6485256ce10072f637/8bae3e0b4870ce91852
56e610075e22d!OpenDocument>.  
25 Charles Edwards, Hugo Grotius: The Miracle of Holland (Chicago: Nelson Hall, 1981) at 689. 
26 United Nations Convention on the Law of the Sea, (1982) 21 I.L.M. 1245 at Art. 92.1 
[UNCLOS]. 
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Canadian Ensign and had her homeport’s country featured prominently on her stern, and was 

subject to the exclusive jurisdiction of Canada.27  Mr. Aziz was not immune from the possibility 

of legal capture or prosecution, but the US was obliged to effectuate any such action in 

accordance with the procedures laid out in the UNCLOS. 

B) The United States has recognized UNCLOS as part of customary international law.  

 President Reagan stated in a 1983 proclamation that, although the US would not become 

party to the UNCLOS, it accepted and would act in accordance with the provisions of the 

Convention, except for those provisions relating to deed seabed mining. This policy has  

continued under subsequent presidential administrations.28 

C) The US should have informed Canada prior to boarding. 

 The UNCLOS outlines the proper procedure to be followed in this type of situation. The 

US should have informed Canada of its suspicions concerning Mr. Aziz, and then Canada would 

have had a duty to investigate the matter and take appropriate action.29 Canada could have also 

given the US permission to board the ship. The US neither informed Canada nor obtained 

Canada’s permission before it boarded The Maple Princess, thereby violating Canada’s 

sovereignty.  Based on treaties between Canada and the US and previous cooperative relations 

regarding extradition agreements, there is every reason to believe that Canada would have 

                                                 
27 Corrections and Clarifications to the Compromis, Clarification 1. 
28 Richard Lugar, “The Law of the Sea Convention: The Case for Senate Action” (Address 
presented at the Brookings Institution, Geneva, 4 May 2004) [unpublished], online: 
<http://www.brookings.edu/comm/events/20040504lugar.htm>. 
29 UNCLOS, supra note 26 at Art. 92.6. 



 9 

cooperated if informed, and no violation would have then taken place.30 A fundamental principle 

of international law is that peaceful means must be attempted before the use of force.31  

D) The case at hand does not fit into any of the “exceptional cases.” 

 Exclusive jurisdiction has been curtailed in exceptional cases, but this does not allow 

countries to unilaterally expand the exceptions whenever it is convenient. Exclusive jurisdiction 

of the flag state applies unless the reason for boarding the ship fits into one of the “exceptional 

cases expressly provided for in international treaties or in this Convention.”32 The words 

“expressly provided for” demonstrate that these exceptions should be interpreted narrowly. The 

proper procedure for expanding jurisdiction on the high seas is through specific treaty 

negotiation.33 No such expansion has occurred. 

i) The actions of Max Aziz do not constitute the exception of piracy.   

The exception to flag-state immunity created to combat piracy cannot be applied Mr. 

Aziz’s actions. The UNCLOS states that piracy consists of “any illegal acts of violence or 

detention, or any act of depredation, committed for private ends by the crew or the passengers of 

a private ship or a private aircraft.”34  The actions of Mr. Aziz do not fit this definition, 

especially the stipulation of “private ends,” a key component of this provision. Clearly, the 

ideological or philosophical “ends” sought by terrorists do not meet this criteria. 

                                                 
30 See Convention between the United States of American and Great Britain to Aid in the 
Prevention of Smuggling of Intoxicating Liquors into the United States, (1924) 18  A.J.I.L. 
Supplement: Official Documents 127-130. 
31 UN Charter, supra note 2 at Part 6.  
32 UNCLOS, supra note 26 at Art. 92.1. 
33 See for example International Convention Relating to Intervention on the High Seas in Cases 
of Oil Pollution Casualties, 29 November 1969, 970 U.N.T.S. 229. 
34 UNCLOS, supra note 26 at Art. 103. 
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ii) The Maple Princess does not meet the criteria of a pirate ship.   

The UNCLOS states that a ship is a pirate ship if “it is intended by the person in 

dominant control to be used for the purpose of committing” piracy.35 The evidence strongly 

suggests that Mr. Tomigan, not Mr. Aziz, was in dominant control.36 The argument that the 

actions of Mr. Aziz were something “analogous” to piracy is not valid. The UNCLOS does not 

allow a simple “resemblance” to piracy to trigger the jurisdiction of a non-flag state. The 

Convention language of “expressly provided for” is not compatible with expanding the 

exceptions to instances that do not meet the stated criteria.37  

iii) Even if this Court finds that The Maple Princess is a pirate ship, the United States violated 
the UNCLOS in the methods it used to subdue Aziz.  

The UNCLOS outlines the requirements for seizing ships on the basis of combating 

piracy. The purpose of these rules is to subject pirates to due process of law. Ships conducting 

the seizure must be “clearly marked and identifiable as being on government service and 

authorized to that effect.”38 The team of Navy SEALs who “surreptitiously boarded The Maple 

Princess” did not meet this criteria.39 The UNCLOS also states that “every State may seize a 

pirate ship or aircraft, or a ship or aircraft taken by piracy and under the control of pirates, and 

arrest the persons and seize the property on board.” This may legitimize the seizure of the drugs 

and money, but could not justify in any way the killing of Mr. Aziz after he had already been 

rendered unconscious.  

                                                 
35 Ibid. at Art. 103. 
36 Compromis at para. 3.  
37 UNCLOS, supra note 26 at Art. 92.1. 
38 Ibid. at Art. 107. 
39 Compromis at para. 7. 
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F) The consequences of accepting the American argument would be dangerous. 

 If this Court allows such a clear violation of the Law of the Sea, it is important to 

consider what consequences this new legal reality will have for Freedom of the Seas. The US in 

the past has been a firm supporter of Freedom of the Seas. It recognized that, allowing all 

countries a legitimate ability to board US ships, potentially on the basis of politically motivated 

piracy charges, would not be in the best interest of the international community and the US. As 

US Admiral James Watkins stated, “[a]s the world's preeminent maritime power, the largest 

importer and exporter, the leader in the war on terrorism, and the owner of the largest Exclusive 

Economic Zone off our shores, the United States has more to gain than any other country from 

the establishment of order and predictability with respect to the oceans.”40 

G) There is precedent for the US compensating Canada for this type of violation. 

 When the US Coast Guard sank the Canadian ship I’m Alone, the arbitration panel found 

that the US should formally acknowledge its illegal actions, apologize to and compensate the 

Canadian government for violating its sovereignty, and compensate the family of crewmembers 

who had been killed. The US accepted the decision and complied.41 The case at hand represents a 

similar violation of Canada’s sovereignty, which resulted in death of a crewmember, and must 

yield a similar finding of illegality and entitlement to compensation. 

III. The United States’ exercise of “universal jurisdiction” over The Maple Princess is 
unlawful under international law.  
 

                                                 
40 Lugar, supra note 28. 
41 The I’m Alone (Canada v. United States) (1935), 3 R.I.A.A. 1609; 29 A.J.I.L. 326. 
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A) The doctrine of “universal jurisdiction” is cont roversial and its exercise is dangerous for 
the peace and stability of the international order. 

The doctrine of “universal jurisdiction” is not well established in international law.42  In 

accordance with the principles of state sovereignty and non-interference, a state’s jurisdiction 

over crimes is limited to those occurring within its own territory and other precisely defined 

circumstances, thereby preserving international stability.43  This ill-defined principle is 

vulnerable to politically-motivated manipulation and violations of basic due process.44  Any 

exercise of universal jurisdiction is contentious and, consequently, states generally avoid 

employing it.45  The US’ exercise of ‘universal jurisdiction’ over The Maple Princess and her 

crew was contrary to existing international conventions and customary law which regulate the 

modalities of its employment. 

B) International conventions do not permit or justify the United States’ exercise of 
‘universal jurisdiction’ over The Maple Princess. 

The International Convention for the Suppression of Financing Terrorism may have 

permitted US jurisdiction if it had successfully established that Mr. Aziz’s action was directed 

towards or resulted in a terrorist offence against a US national, territory or government or was 

                                                 
42 Stephen Macedo “Introduction” in Stephen Macedo ed., Universal Jurisdiction: National 
Courts and the Prosecution of Serious Crimes under International Law (Philadelphia: University 
of Pennsylvania Press, 2004) at 8 [Macedo, “Universal Jurisdiction”]. 
43 UN Charter, supra note 2 at Art. 2(1). 
44 Douglass Cassel, “Universal Criminal Jurisdiction” online: American Bar Association’s 
Human Rights Magazine <www.abanet.org/irr/hr/winter04/universal.html>; 
Macedo, “Universal Jurisdiction”, supra note 43 at 11; Macedo, Stephen, ed., The Princeton 
Principles on Universal Jurisdiction (Princeton, N.J.: Program in Law and Public Affairs, 
Princeton University, 2001) at 24-25 and 43 [Macedo, “Princeton Principles”]. 
45 M. Cherif Bassiouni, “The History of Universal Jurisdiction and Its Place in International 
Law” in Stephen Macedo ed., Universal Jurisdiction: National Courts and the Prosecution of 
Serious Crimes under International Law (Philadelphia: University of Pennsylvania Press, 2004) 
at 62; Kindred, Hugh M. and Saunders, Phillip M., et al. eds., International Law: Chiefly as 
Interpreted and Applied in Canada 7th ed. (Toronto: Edmond Montgomery Publications Ltd., 
2006) at 579. 
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committed in an attempt to compel the US to do or abstain from some act. 46   Even if this was 

satisfied, jurisdiction to enforce would not have been permitted in violation of Canadian 

sovereignty.47  There was no evidence that Mr. Aziz’s actions had any connection to the US, and 

Canadian sovereignty was needlessly violated by US enforcement of their alleged jurisdiction. 

Furthermore, the Terrorism Financing Convention includes an aut dedere aut judicare 

obligation.  The US had a duty to inform Canada of their suspicions, and subsequent to this 

Canada would be obligated to investigate and either extradite or prosecute Mr. Aziz.48   

The Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances would 

permit US jurisdiction over The Maple Princess only in limited circumstances, and no such 

circumstances are present in this situation.49 Like the Terrorism Financing Convention, it also 

imposes an aut dedere aut judicare obligation on state parties.50  If the US had not blatantly 

ignored international norms and illegally boarded The Maple Princess to assassinate Mr. Aziz, it 

would have been unaware of the presence of the heroin on board.  It would be a perversion of 

international law to allow the US to rely on treaties to justify their unlawful exercise of 

jurisdiction over The Maple Princess and its passengers. 

                                                 
46 International Convention for the Suppression of Financing Terrorism, 9 December 1999, 2178 
U.N.T.S. 229, at Art. 7(2)(a)-(c) [Terrorism Financing Convention]. 
47 Principle established in The Case of the S.S. Lotus (France v. Turkey), 9 P.C.I.J. Ser. A., No. 
10, 1927 and affirmed in Case Concerning the Arrest Warrant of 11 April 2000 (Democratic 
Republic of the Congo v. Belgium), Separate Joint Opinions of Judges Higgins, Kooijmans and 
Buergenthal [2002] I.L.M. 536 at para. 54 [Congo, “Judge Higgins et al”]. 
48 Terrorism Financing Convention, supra note 46 at Art. 10(1); see also Terrorism Financing 
Convention, supra note 46 at Art. 9(3), 11(1) and 12(1).  
49 Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 20 
December 1988, 1582 U.N.T.S. 164 at Art. 4(2), 4(3) and 17(3) [Narcotic Drugs Convention].  
50 Ibid., at Art. 6(9). 



 14 

C) No “universal jurisdiction” exists for the crimes of terrorism and narcotics trafficking. 

Even advocates for the doctrine recognize that universal jurisdiction should only be exercised 

over those crimes regarded as the most heinous by the international community.51  Articulated by 

Lord Millet in Pinochet, this occurs when two criteria are satisfied: (1) “[the crimes] must be 

contrary to a peremptory norm of international law so as to infringe a jus cogens”, and (2) “[the 

crimes] must be so serious and on such a scale [of systemic abuse] that they can justly be 

regarded as an attack on the international legal order.”52  Piracy, crimes against humanity, war 

crimes, genocide, slavery and torture are acknowledged to have reached this status.53 While the 

terrorism and narcotics trafficking claimed by the US as the basis for universal jurisdiction in 

this case are serious international crimes, they are omitted from this list. 54    

It would be dangerous to extend universal jurisdiction to the crime of terrorism when 

there is no universal consensus on what actually constitutes terrorism.55  Numerous UN 

conventions addressing terrorism (including the Legal Committee of the General Assembly 

currently drafting a comprehensive terrorism convention) have struggled with the term, opting 

instead to combat terrorism by outlawing specific acts often committed by terrorists.56  

                                                 
51 Congo, “Judge Higgins et al.”, supra note 47 at Para. 60; Macedo, “Universal Jurisdiction” 
supra note 42 at 8; U.S., Republican Policy Committee, The Perils of Universal Jurisdiction, 
Committee Print (2006) at 4. 
52 R. v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte 
(Amnesty International and others intervening) (No. 3) (1999), [1999] 2 All E.R. 97 (H.L.) at 
177 [Pinochet]. 
53 Restatement of the Law, Third, Foreign Relations of the United States §404 (1987); Macedo, 
“Princeton Principles”, supra note 45 Principle 2(1); Cassel, supra note 44; Kindred, supra note 
46 at 559; Congo, “Judge Higgins et al”, supra note 47 at para. 61. 
54 Macedo, “Princeton Principles”, supra note 44 at 46. 
55 Ben Golder, “What is ‘Terrorism’? Problems of Legal Definition” (2004) 27 U.N.S.W.L.J 270 
at 270-272. 
56 See for example the International Convention for the Suppression of Terrorist Bombings, 15 
December 1997, 2149 U.N.T.S. 284 and the Convention for the Suppression of Unlawful Seizure 
of Aircraft, 16 December 1970, 860 U.N.T.S. 105. 
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The crime of narcotics trafficking does not garner the same degree of international 

opprobrium reserved for the most horrific crimes.57  The act of trafficking drugs is not 

sufficiently serious to raise an individual to the necessary status of hostis humani generi to attract 

universal jurisdiction at customary international law.58  The single suitcase of heroin on The 

Maple Princess cannot reasonably be construed as sufficient in scale and seriousness to 

constitute an attack on the international legal order. 

D) The manner in which the United States exercised universal jurisdiction over The Maple 
Princess is contrary to customary international law. 

Alternatively, if financing terrorism or narcotics trafficking are valid subjects of universal 

jurisdiction, the modalities by which the US asserted universal jurisdiction in the situation at 

hand violated the international obligations and principles guiding its exercise.  It is well 

established that any exercise of universal jurisdiction must be accompanied by a duty on the 

acting state to defer or extradite to the home state of the accused or to provide a fair 

prosecution.59   

The ICJ in Congo v. Belgium noted that “[a] State contemplating bringing criminal charges 

based on universal jurisdiction must first offer to the national State of the prospective accused 

person the opportunity itself to act upon the charges concerned.”60   The American Bar 

Association recognizes that national courts should exercise universal jurisdiction only as a 

secondary jurisdiction, when the home state refuses to or cannot investigate and prosecute the 

                                                 
57 Macedo, “Princeton Principles”, supra note 45 at 46. 
58 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. 
Belgium), Separate Opinion of President Guillaume [2002] I.L.M. 536 at para. 5. 
59 Congo, “Judge Higgins et al”, supra note 47 at para. 59; Macedo, “Princeton Principles”, 
supra note 45 at Principle 1(4) and 4(1); “Universal Jurisdiction: 14 Principles on the Effective 
Exercise of Universal Jurisdiction” (1 May 1999) online: Amnesty International 
<web.amnesty.org/library/index/engIOR530011999>, Principle 9, 10 and 12 [“Universal”]. 
60 Congo, “Judge Higgins et al”, supra note 47 at para. 59. 
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accused.61  The US violated these principles by failing to provide Canada with an opportunity to 

investigate and prosecute Mr. Aziz.  The Canadian Anti-Terrorism Act, Criminal Code, 

Controlled Drugs and Substances Act and international treaty obligations require Canada to 

prosecute citizens accused of crimes relating to terrorism, including the financing of terrorism 

and narcotics trafficking. 62   Any concern that Mr. Aziz would go unpunished is therefore 

unfounded.  

The unlawful exercise of universal jurisdiction by the US is exacerbated by the failure to 

follow the procedures set out in the Canada-US Extradition Treaty.63  As the alleged offences are 

criminal in both countries and none of the exceptions to extradition are applicable, the US had an 

obligation to inform Canada of any arrest and extradite if requested.  The illegitimacy of the 

US’s actions is compounded by the brazen disregard for due process rights, recognized as being 

rights of fundamental importance by international legal authorities.64  Lacking even the façade of 

due process, the US killing of Mr. Aziz while he was incapacitated by the stun gun was contrary 

to the principles guiding the exercise of universal jurisdiction and human rights obligations.65  

The manner in which universal jurisdiction was exercised by the US over The Maple Princess 

and her crew was unnecessary, unjust and unlawful.   

IV. The doctrine of head-of-state immunity prevents the US judicial forfeiture proceedings 
against The Maple Princess.  
 

                                                 
61 Cassel, supra note 44. 
62  Canada Anti-terrorism Act, S.C. 2001, c. 41; Criminal Code of Canada, R.S. C. 1985, c. C-
46; Controlled Drugs and Substances Act, S.C. 1996, c. C-38.8; Terrorism Financing 
Convention, supra note 46; Narcotic Drugs Convention, supra note 49. 
63 Treaty on Extradition, Canada and United States, 3 December 1971, 27 U.S.T. 983. 
64 Macedo, “Princeton Principles”, supra note 45; “Universal”, supra note 60 Principle 9, 10 and 
12; Congo, “Judge Higgins et al”, supra note 48 at para. 59. 
65 See Universal Declaration of Human Rights, GA Res. 217 (III), UN GAOR, 3d Sess., Supp. 
No. 13, UN Doc. A/810 (1948) at Art. 5. 
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A) The Prime Minister of Canada is entitled to head-of-state immunity and The Maple 
Princess is subsumed within this immunity. 

In Canada, effective authority is vested in the head-of-government rather than in the 

ceremonial head-of-state. Providing heads of government with the immunities that attach to the 

head-of-state is well established in international law and has been recognized by the ICJ, US 

domestic law and international associations.66  Prime Minister Sharper, as the principal 

representative of the state, enjoys the same immunities as the head-of-state. 67   

The immunity of the Canadian head-of-government is necessarily inextricably linked to his 

property.  Prime Minister Sharper maintains legal ownership over The Maple Princess and uses 

it in the same manner as a private office or residence where state documents may be present.  

The Prime Minister also uses The Maple Princess to entertain foreign and domestic leaders to 

forge good relations, and is thus an integral personal asset in fulfilling his duties.  Head-of-state 

immunity is a manifestation of respect for foreign leaders as a symbol of their state’s sovereign 

independence and dignity.68  The property of the Prime Minister cannot logically be separated 

from the immunity attaching to his office without violating the rationale for this immunity. 

B) Head-of-state immunity is distinct from both state and diplomatic immunity. 

Prime Minister Sharper is covered by the distinct doctrine of head-of-state immunity, rather 

than the codified doctrines of either state or diplomatic immunity. The International Law 

Commission recognized this distinction, purposely removing “head-of-state” from the definition 

                                                 
66 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. 
Belgium), [2002] I.L.M. 536 at para. 51 and 53 [Congo]; Saltany v. Reagan, 886 F 2d 438 (DC 
Cir. 1989); Hazel Fox, “The Resolution of the Institute of International Law on the Immunities 
of Heads of States and Governments” (2002) 51 I.C.L.Q. 119 at 120 [Fox, “Resolution”].  
67 Ibid.at 120. 
68 Hazel Fox, The Law of State Immunity (New York: Oxford University Press, 2002) at 426 
[Fox, “Law of State Immunity”]. 
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of state in the UN Draft Convention on Jurisdictional Immunity for States and Their Property.69  

The US implicitly recognizes this distinction in their Foreign Sovereign Immunities Act (FSIA), 

defining only the immunities accorded to foreign states, and remaining silent on those accorded 

to head-of-state.70  Diplomatic immunity (governed by the Vienna Convention on Diplomatic 

Relations), has been determined by international law to be inapplicable to heads-of-state.71  

Instead, customary international law and domestic law guide the status and guide such immunity. 

C) Prime Minister Sharper enjoys absolute immunity under customary international law.  

Satow’s Guide to Diplomatic Principles, which continues to guide determinations of head-of-

state immunity, summarizes the customary law on head-of-state immunity, stating that “[the head 

of state] is entitled to immunity—probably without exception—from criminal and civil 

jurisdiction.  His residence, person and movable property are inviolable.”72  The 2002 ICJ 

decision in Case Concerning the Arrest Warrant of 11 April 2000 (Congo v. Belgium) similarly 

held that customary international law grants an incumbent head-of-state absolute immunity for 

both private and official acts committed before or during his time in office.73  Strict immunity 

and personal inviolability are necessary to protect a head-of-state against any act by a foreign 

state that would hinder him in the performance of his duties.  This ICJ decision reflects a respect 

                                                 
69 Hazel Fox, “The Pinochet Case No. 3” (1999) 48 I.C.L.Q. 687 at 693 [Fox, “Pinochet”].  See 
also Fox, “Law of State Immunity”, supra note 68 at 438. 
70 Foreign Sovereigns Immunity Act 28 U.S.C. §§ 1602-1605.  See also Fox, “Law of State 
Immunity”, supra note 69 at 426. 
71 Vienna Convention on Diplomatic Relations, 18 April 1961, 500 U.N.T.S. 95.  See also Jerrold 
Mallory, “Resolving the Confusion over head of state immunity: the defined rights of kings” 
(1986) 86 Colum. L. Rev. 169 at 171. 
72  Sir Ernest Satow, Satow’s Guide to Diplomatic Practice 5th ed. (New York: Longman, 1979) 
at Para 2.1; for example see Lord Browne-Wilkinson in Pinochet, supra note 52 at 112.  
73 Congo, supra note 66 at para. 54 and 58. 
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for the state sovereignty that underlies stability of international relations and effective 

international discourse.74 

The case of Congo v. Belgium is supported by state practice.  The British House of Lords in 

Pinochet (No.3) held that while in office the immunity of the head-of-state covers all acts, both 

private (rationae personae) and official (rationae materiae).75   The French Supreme Court 

likewise held in March 2001 that France must grant immunity to Libya’s head-of-state, Colonel 

Gaddafi, since contemporary customary international law prohibits the exercise of extraterritorial 

jurisdiction over a head-of-state.76  No nation with an independent court has gone so far as to 

pass judgment against a sitting head of state—including the US.77  

 Customary international law entitles Prime Minister Sharper, as a sitting head-of-state, to 

absolute immunity over all acts, both private and public.  Regardless of whether The Maple 

Princess is classified as property attaching to the head-of-state in a private or public capacity, it 

is entitled to absolute immunity, and the US is therefore violating international law by subjecting 

The Maple Princess to forfeiture proceedings.   Ignoring the absolute immunity of Prime 

Minister Sharper undermines state sovereignty specifically, and international comity generally. 

D) US domestic law and practice provides absolute immunity for sitting heads-of-state. 

The US has consistently supported and adhered to absolute immunity for foreign heads-of-

state.78  Due to the intrinsically political nature of a head-of-state immunity determination, US 

courts have deferred to the binding ‘suggestion’ of the US State Department.79   When the 

                                                 
74 Ibid. note 67 at para. 53 – 55. 
75 Pinochet, supra note 52 at 112. 
76 Cour de Cassation, 13 March 2001, Judgment No. 1414. 
77 Fox, “Pinochet”, supra note 69 at 692-693.   
78 Paul J. Toner, “Competing Concepts of Immunity: The (R)evolution of the Head of State 
Immunity Defense” (2004) 108 in Penn St. L. Rev. 899 at 915-916. 
79 Michael Tunks, “Diplomats or Defendants? Defining the Future of head-of-state immunity” 
(2002) Duke L.J. 52 651 at 667-668. 
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Executive is silent, US courts will recognize the immunity of a foreign head-of-state, even for 

private, unofficial acts, when three conditions are met: (1) the person seeking immunity is a 

sitting head of state; (2) the US recognizes that person as the legitimate head of state; and (3) the 

foreign state has not waived the immunity of the head of state.80  Most recently, the US State 

Department and the Federal Court of New York granted head-of-state immunity to sitting 

Zimbabwean president, Robert Mugabe in accordance with this test.81   

Prime Minister Sharper satisfies all three conditions and is entitled to the full extent of head-

of-state immunity provided by US domestic law.  The US encroachment upon the immunity of 

the current Canadian Prime Minister, especially given that he not committed any crime, is a 

gross violation of Canadian sovereignty.   This action by the US undermines the ability of Prime 

Minister Sharper to effectively perform his duties, distracts him from his responsibilities and 

damages bilateral relations between the nations.  Therefore, the forfeiture proceedings against 

The Maple Princess contravene customary international and US domestic law. 

 
 

CONCLUSION 
 
THEREFORE, Canada respectfully submits that this Honorable Court adjudges and declares 
that: 
 
(1) The US violated international law in the “targeted killing” of Max Aziz; 

(2) The US boarding, search and seizure of The Maple Princess violated the Law of the Sea. 

(3) The US exercise of “universal jurisdiction” over The Maple Princess was unlawful; and 

(4) Head-of-state immunity precludes forfeiture proceedings against The Maple Princess. 

 
 

                                                 
80 Ibid. at 669. 
81 Tachiona v. Mugabe, 169 F. Supp. 2d 259 (S.D. NY 2001). 


