
 
 
 

2006-07 
NIAGARA INTERNATIONAL MOOT COURT COMPETITION 

 
 
 

A Dispute Arising Under  
 

The Statute of the International Court of Justice 
 

March 2007 
 
 
 
 
 

THE GOVERNMENT OF  
CANADA 

 (Applicant) 
 

v.  
 

THE GOVERNMENT OF  
THE UNITED STATES OF AMERICA 

(Respondent) 
 
 
 
 
 
 
 

MEMORIAL OF THE RESPONDENT 
 

TEAM # 2007-10R 
 
 
 
 
 
 
 



 i 

TABLE OF CONTENTS  
STATEMENT OF FACTS.......................................................................................................... II 
QUESTIONS PRESENTED ....................................................................................................... V 
STATEMENT OF JURISDICTION.........................................................................................VI  
INDEX OF AUTHORITIES.................................................................................................... VII 
SUMMARY OF ARGUMENT.................................................................................................... 1 
ARGUMENT................................................................................................................................. 1 

I. THE UNITED STATES DID NOT VIOLATE INTERNATIONAL LAW WHEN IT 
CONDUCTED ITS PREVENTATIVE STRIKE AGAINST MOHAMED A ZIZ. ............ 1 

A. The actions of the United States should be assessed under the laws of war...................... 1 
B. The United States’ exercise of self-defence against Aziz and al-Qaeda is in response to 
the September 11 attacks, and consistent with jus ad bellum. ................................................ 2 
C. Aziz was legitimately targeted as a combatant under the Geneva Conventions. ............... 5 
D. Alternatively, if classified as a civilian, Aziz’s direct participation in the hostilities 
removed his immunity from attack. ........................................................................................ 6 

II. THE UNITED STATES DID NOT VIOLATE THE LAW OF TH E SEA WHEN IT 
BOARDED, SEARCHED, AND SEIZED THE MAPLE PRINCESS.................................. 6 

A. There are exceptions to the general rule of flag-state jurisdiction on the high seas. ......... 6 
B. Self-defence is one exception to the flag-state jurisdiction rule on the high seas.............. 7 
C. The United States was acting within the scope of its right to self-defence when it boarded, 
searched, and seized The Maple Princess............................................................................... 8 
D. Alternatively, the United States still complied with the Law of the Sea because the yacht 
was analogous to a pirate ship. ............................................................................................... 8 
E. In the alternative, the heroin could lawfully be seized pursuant to the governing 
international drug treaties. .................................................................................................... 10 

III. THE UNITED STATES’ EXERCISE OF JURISDICTION OV ER THE MAPLE 
PRINCESS WAS VALID UNDER INTERNATIONAL LAW. ................. ........................ 11 

A. The United States’ exercise of jurisdiction over The Maple Princess was valid pursuant 
to international norms on the grounds of suppressing the financing of terrorism. ............... 11 
B. The United States’ exercise of jurisdiction over The Maple Princess was valid on the 
grounds of suppressing the traffic in illegal narcotics. ......................................................... 14 

IV. THE DOCTRINE OF HEAD-OF-STATE IMMUNITY DOES NOT  PREVENT 
THE US JUDICIAL FORFEITURE PROCEEDINGS AGAINST THE MAPLE 
PRINCESS............................................................................................................................... 16 

A. The doctrine of head-of-state immunity does not cover personal property used to gain a 
private benefit. ...................................................................................................................... 16 
B. Canada waived its right to claim head-of-state immunity on Sharper’s private property 
when it ratified the Terrorism Financing Convention. ......................................................... 18 
C. Canada must comply with its international legal obligations before it can claim a benefit 
under international law. ........................................................................................................ 19 

CONCLUSION ........................................................................................................................... 20 



 ii  

STATEMENT OF FACTS  

Mohamed Aziz was a Canadian citizen long suspected by the United States (US) Central 

Intelligence Agency (CIA) of being the primary financial figure in the al-Qaeda terrorist 

organization. US military personnel, acting pursuant to a Presidential Directive, eliminated Mr. 

Aziz as he sailed from Ireland to Canada aboard a ship owned by the current Canadian Prime 

Minister. Agents of the US government confiscated both the vessel and the large quantity of 

narcotics found on board. 

 The events at issue in this case began in the summer of 2006, when Mr. Stephen Sharper, 

the sitting Prime Minister of Canada, leased his private catamaran The Maple Princess to his 

half-brother, Mr. Flan Tomigan, for $500 a month for July and August of 2006. The lease 

indicated that Mr. Tomigan and his wife intended to sail from Nova Scotia to Ireland, and back. 

Mr. Tomigan invited Mohamed Aziz and his wife to accompany the Tomigans on their journey 

back to Canada. 

 The CIA’s suspicion that Mohamed Aziz was using his import-export business to funnel 

millions of dollars to al-Qaeda cells throughout the world was supported by analysis of his 

banking records at Cypriot and Swiss financial institutions. The importance of Mr. Aziz’s role 

within the terrorist organization was confirmed at the beginning of June 2006 when the US 

National Security Agency (NSA) intercepted and deciphered a series of encrypted electronic 

mail messages from Mr. Aziz. These messages indicated that Mr. Aziz would be carrying 

millions of dollars in Swiss Bearer Bonds with him when traveling to Canada on The Maple 

Princess. After receiving this information, the US President issued a Top Secret Presidential 

Decision Directive, authorizing the termination of Mr. Aziz, “Osama bin Laden’s chief 

financier.” The Directive recognized that by eliminating Mr. Aziz, the terrorist organization 

would no longer be able to launch operations against the US. 
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As The Maple Princess sailed from Ireland to Canada, a US Navy vessel followed covertly in 

its wake. On July 16, 2006, while The Maple Princess was in international waters, a team of six 

US Navy SEALs boarded the ship and rendered the four passengers unconscious. The SEALs 

identified and eliminated their target, and deposited the body into the water. During their 

operation, the SEALs found the Swiss Bearer Bonds and a large quantity of what appeared to be 

heroin in separate suitcases under Mohammed Aziz’s bunk. Taking the Bearer Bonds, but 

leaving the heroin and passengers, the SEALs put The Maple Princess on autopilot and 

disembarked. The US Navy then promptly notified the US Coast Guard Portsmouth Harbor 

Station of their suspicions regarding the heroin on The Maple Princess. 

In response, the Coast Guard immediately sent a helicopter to meet The Maple Princess. Two 

crew members boarded the ship, confirmed the presence of roughly $20 million worth of heroin, 

and subsequently took the vessel and its three passengers into US custody. When Mr. Tomigan 

woke up and produced identification proving that he was the half-brother of Prime Minister 

Sharper, the Coast Guard immediately released him and his fellow passengers. The Maple 

Princess and the heroin were confiscated, and subsequently became the subject of US civil 

forfeiture proceedings under 21 USC Section 881. 

Lawyers for the Government of Canada appeared in these proceedings, arguing that the case 

should be dismissed on the grounds of head-of-state immunity, and The Maple Princess returned 

to Mr. Sharper. All four grounds of argument raised by Canada were dismissed. A suit launched 

by Estelle Aziz for the killing of Mohamed Aziz was also dismissed by the American courts. The 

petitions by both Canada and Estelle Aziz for writs of certiorari to the US Supreme Court were 

denied. 
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Mr. Sharper, in response, closed of one of the busiest border crossings between Canada and 

the US, threatening to keep it closed until the US agreed to submit to the jurisdiction of the 

International Court of Justice (ICJ) for the resolution of Canada’s claims regarding The Maple 

Princess and the killing of Mohamed Aziz. The US acquiesced. The present Compromis 

represents the agreement by the US and Canada to submit this case to the ICJ. 
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QUESTIONS PRESENTED 

Canada and the United States refer the following four questions to the Chamber: 

1. Whether the United States violated international law when it conducted the “targeted 

killing” of Canadian national Max Aziz, a.k.a. Mohamed Aziz; 

2. Whether the United States violated the Law of the Sea when it boarded, searched, and 

seized The Maple Princess without first obtaining the approval of Canada; 

3. Whether the United States’ exercise of “universal jurisdiction” over The Maple Princess 

was lawful under international law; and 

4. Whether the doctrine of “head of state immunity” should prevent US judicial forfeiture 

proceedings against The Maple Princess. 
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STATEMENT  OF JURISDICTION  

The United States and Canada, by Special Agreement, hereby submit this dispute to a 

Chamber of the International Court of Justice composed of three judges, pursuant to Articles 

40(1) and 36(1) of the Statute of the International Court of Justice.  Both Parties have agreed to 

immediately bring their actions and positions into conformity with the legal conclusions of this 

Court. 
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SUMMARY  OF ARGUMENT  

The threat of terrorism is one of the most pressing concerns of the 21st century, and 

international law must adapt so that terrorists cannot strike with impunity and hide behind 

international borders. 

 The United States is engaged in an ongoing War on Terror against al-Qaeda, and acted 

against a wartime combatant in Mohamed Aziz. He was their financial lifeblood, and his 

elimination effectively removed the threat of a renewed attack against the United States. 

The boarding of The Maple Princess was a lawful exercise of the United States’ inherent 

right to self-defence on the high seas. Mohamed Aziz was involved in planning further attacks, 

and the United States could not remain complacent. The United States was justified in acting to 

remove a threat to its citizens and sovereign territory. 

Canada’s failure to act against a high-level al-Qaeda operative forced the United States to 

exercise jurisdiction over The Maple Princess in concordance with international law. The United 

States’ actions resulted in the elimination of a strategic target, and significantly reduced the 

threat of another devastating attack on North America.  

Head-of-state immunity is not a personal benefit, but exists to foster international comity. 

The Maple Princess, as private property, is not entitled to the benefit of Sharper’s immunity as 

the head of Canadian government. 

ARGUMENT  

I. THE UNITED STATES DID NOT VIOLATE INTERNATIONAL LAW W HEN IT 
CONDUCTED ITS PREVENTATIVE STRIKE AGAINST MOHAMED A ZIZ. 

A. The actions of the United States should be assessed under the laws of war.   
 
 The US has been at war with al-Qaeda since the terrorist attacks of 9/11, and so the laws 

of armed conflict apply. The use of force by the Navy SEAL team against Mohamed Aziz, an 
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integral part of al-Qaeda, should not be considered a mere law enforcement operation, but rather 

a legitimate military operation. 

B. The United States����  exercise of self-defence against Aziz and al-Qaeda is in response to 
the September 11 attacks, and consistent with jus ad bellum. 
 
 Under jus ad bellum, a state may exercise its inherent right to self-defence if an armed 

attack occurs, and the requirements of necessity, proportionality, and immediacy are met. 

1. The United States’ exercise of self-defence was in response to an armed attack. 
 
 Article 51 of the United Nations (UN) Charter permits a state to exercise its “inherent 

right of individual or collective self-defence if an armed attack occurs.”1 Traditionally, an armed 

attack has been thought to be a conventional attack by military forces or “armed bands, groups, 

irregulars or mercenaries” sent by one state to attack another state.2 The changing threats posed 

by international terrorism provide convincing support that such a limited interpretation of “armed 

attack” is no longer relevant. International norms indicate that a state may exercise its right to 

self-defence against a non-state actor not acting on behalf of another state. The ICJ held in Legal 

Consequences of the Construction of a Wall in the Occupied Palestinian Territory that Israel 

could only justify acts of self-defence against a foreign state, and not acts against the Palestinian 

intifada acting from within its own territory. 3 However, the US can exercise its right to self-

defence against al-Qaeda, because it is operating internationally and not just from within the US.  

 The scale of the 9/11 attacks was analogous to a military attack, and resulted in higher 

casualties than those sustained by the US in the Pearl Harbor bombing.4 In the Case Concerning 

                                                 
1 Charter of the United Nations, 26 June 1945, Can T.S. 1945 No. 7 at Article 51.  
2 See Case Concerning Military and Paramilitary Activities in and Against Nicaragua 
(Nicaragua v. United States of America), Merits, [1986] I.C.J. Rep. 14 at para. 195 [Nicaragua]. 
3 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 
Advisory Opinion, [2005] I.C.J. Rep. 136 at para. 139. 
4 See U.S. The 9-11 Commission Report, (Washington, D.C.: 9/11 Commission 2004). 
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Military and Paramilitary Activities in and against Nicaragua (Nicaragua), the ICJ stated that 

non-conventional forces may commit an armed attack if they “carry out acts of armed force 

against another state of such gravity as to amount to” an actual armed attack by regular forces.5 

The gravity of the 9/11 attacks satisfies these criteria. 

 Article 51 and customary international law also legitimize actions of self-defence by a 

state against a non-state actor. While Article 2(4) of the UN Charter refers to the ban against 

force between states, Article 51 is silent on this point.6 Article 51 also refers to an “inherent” 

right to self-defence, incorporating all pre-existing customary international law on self-defence 

into this Article. The Caroline dispute, establishing the doctrine of anticipatory self-defence and 

the permissibility of self-defence against non-state entities, would likewise be included.7 

 The 9/11 attacks were promptly interpreted by the US and the international community as 

an armed attack. President Bush immediately declared a state of emergency, and Congress 

adopted resolutions authorizing use of force by the Executive.8  The North Atlantic Treaty 

Organization (NATO) invoked Article 5 of The North Atlantic Treaty for the first time, declaring 

that the events of 9/11 constituted an attack upon all NATO members.9  The UN Security 

Council also recognized the terrorist threat, and the US’ inherent right to self-defence.10 

2. The actions of the United States are consistent with the Charter of the United Nations. 

                                                 
5 Nicaragua, supra note 2. 
6 Supra note 1 at Article 2(4).  
7  The Caroline Dispute, 29 British and Foreign State Papers 1129, 30 British and Foreign State 
Papers 195 in Mark Janis and John Noyes, eds.  International Law: Cases and Commentary, 3rd 
ed. (St. Paul, M.N.: Thomson/West, 2006) at 544. 
8 See Proclamation No. 7463, 66 Fed. Reg. 48,199 (Sept. 18, 2001); Exec. Order No. 13,223, 66 
Fed. Reg. 48,201 (Sept. 18, 2001); Authorization for Use of Military Force, S.J. Res. 23, 107th 
Cong., 115 Stat. 224 (2001). 
9  The North Atlantic Treaty, 4 April 1949, 34 U.N.T.S. 243 at Article 5. 
10 Threats to international peace and security caused by terrorist acts, SC Res. 1368, UNSCOR, 
4370th Mtg., U.N. Doc. S/RES/1368 (2001); Threats to international peace and security caused 
by terrorist acts, SC Res. 1373, UNSCOR, 4385th Mtg., UN Doc. S/RES/1373 (2001). 
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 The US satisfied the “timeliness” requirement of Article 51. When the US commenced its 

war in Afghanistan, it informed the UN Security Council that it was exercising its right to self-

defence against al-Qaeda.11 This was a timely response following 9/11, as the US took the time 

to examine the relevant evidence concerning the identity of the attacking terrorist organization 

prior to responding. The US’ actions do not constitute a reprisal. 

3. The United States exercised its right of self-defence out of necessity. 
 
 Customary international law places two conditions on any use of force in self-defense:  

the armed action taken must be necessary under the circumstances, and it must be proportional.12   

 The US’ armed response to 9/11 was necessary to protect the critical security interests of 

the American people. Aziz’s elimination was also necessary because al-Qaeda presents a 

continuing threat to US security. Hostilities are ongoing, and al-Qaeda continues to view itself as 

being at war with the US and its allies. Aziz was al-Qaeda’s primary financier, whose 

elimination constituted “a severe blow to the organization, which will not be able to launch 

operations against the [US] without the financial lifeblood provided by Aziz.”13 

4. The use of force in self-defence by the US was a proportionate response. 

The US’ response to 9/11 has been specifically tailored to deal with the threat of al-

Qaeda. Aziz’s targeting was proportionate, because a dangerous and highly-valued target was 

removed. Only this legitimate target was killed during the operation.14 The death of al-Qaeda’s 

                                                 
11 Letter from the Permanent U.N. Representative of the United States to the President of the 
U.N. Security Council (Oct. 7, 2001), U.N. Doc. S/2001/946 (Oct. 7, 2001). 
12 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, [1996] I.C.J. Rep. 
678 at para. 41. 
13 Compromis at para. 6. 
14 Ibid. at para. 7.  
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primary financier is a severe blow to the organization, which is now unable to launch operations 

against the US.15 

C. Aziz was legitimately targeted as a combatant under the Geneva Conventions. 
 

A strong case can be made that terrorists belong to a third category termed “unlawful 

combatants,” but for the purposes of this case, the US is prepared to accept that they may be 

labeled as combatants. Aziz’s categorization does not alter the fact that a legal justification exists 

under jus in bello for his elimination. 

Al-Qaeda terrorists do not display “a fixed distinctive emblem recognizable at a distance” 

on the battlefield or “conduct their operations in accordance with the laws and customs of war.”16 

Nevertheless, these terrorists should prima facie be treated as combatants in the War on Terror, 

as the Geneva Convention III mandates that where there is any factual question as to the status of 

those captured during combat operations, they are entitled to Prisoner of War (POW) status.17  

 If al-Qaeda members are given rights as combatants, they may also be killed legitimately 

during combat operations, providing that there is no resort to perfidy.18 Aziz’s elimination did 

not involve perfidy, as defined by the Geneva Conventions. His death occurred under exigent 

circumstances, and the fact that he was tasered does not give him POW status. As the financial 

centre of al-Qaeda, Aziz never left the global battlefield of the War on Terror. The US responded 

to Aziz’s continuing threat to its national security appropriately by eliminating this combatant. 

                                                 
15 Compromis at para. 6. 
16 Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the 
protection of victims of international armed conflict, 8 June 1977, 1125 U.N.T.S. 3 at Article 43 
[Protocol I].  
17 Geneva Convention relative to the Treatment of Prisoners of War, 12 August 1949, 75 
U.N.T.S. 287 at Article 5 [Geneva Convention III]. 
18 Protocol I, supra note 16 at Article 37.  
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D. Alternatively, if classified as a civilian, Aziz’s direct participation in the hostilities 
removed his immunity from attack.  
 
 Although civilians generally hold immunity from being made the subject of attacks 

during armed conflicts, this immunity is not absolute. 19 Civilians enjoy the immunity provided 

by Article 51 in Protocol I, “unless and for such time as they take a direct part in the hostilities” 

(emphasis added).20 While terrorists would be civilians, their participation denies them the aspect 

of civilian status which shields them from attack. 

Mohamed Aziz directly participated in the hostilities. “Hostilities” are acts which by 

nature and objective are intended to cause damage to the army.21 While there is no international 

agreement on the definition of the term “direct,” the overall weight of authority supports an 

expansive definition, and this is confirmed by taking a purposive reading of Article 51(3). 22 This 

definition encourages civilians to avoid involvement in hostilities, and it seeks to create a clear 

distinction between civilians and combatants.23 According to this inclusive definition, Aziz was 

taking a direct part in the hostilities between al-Qaeda and the US at the time of his elimination 

by transporting the Bearer Bonds and heroin on The Maple Princess.  By disrupting this 

transaction, the US acted in the direct course of hostilities, after Aziz waived civilian immunity. 

II. THE UNITED STATES DID NOT VIOLATE THE LAW OF TH E SEA WHEN IT 
BOARDED, SEARCHED, AND SEIZED THE MAPLE PRINCESS. 

A. There are exceptions to the general rule of flag-state jurisdiction on the high seas. 
 

                                                 
19  Protocol I, supra note 16 at Article 51.  
20 Ibid. at Article 51(3). 
21 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 
1977 to the Geneva Conventions of 12 August 1949 (Geneva: Martinus Nijhoff Publishers, 1987). 
22  The Public Committee against Torture in Israel v. The Government of Israel, Israeli H.C.J. 
769/02 (2006). 
23  Michael Schmitt, “Humanitarian Law and Direct Participation in Hostilities by Private 
Contractors or Civilian Employees” (2005) 5 Chicago J. Int’l Law 511 at 541. 
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 The US recognizes that exclusive jurisdiction of the flag-state on the high seas is the 

general principle adhered to by the international community. The rationale behind this rule is to 

promote freedom of navigation, but this must be balanced against the security needs of sovereign 

states. 24 For this reason, there are a number of exceptions to the flag-state jurisdiction rule, 

which permit a state to interdict the ship of a non-national absent the flag-state’s consent. 

B. Self-defence is one exception to the flag-state jurisdiction rule on the high seas. 
 

The parallel existence of customary and conventional law has been noted by various 

international legal authorities, including this Court in Nicaragua. 25 The right to self-defence is 

paramount within the framework of the Law of the Sea. Thus, although neither the Convention 

on the High Seas (1958 Convention) nor the United Nations Convention on the Law of the Sea 

(UNCLOS) explicitly mention a right to self-defence on the high seas, such a right can be 

established by way of parallel customary international law and Article 51 of the UN Charter.  

The Kearsarge and Virginius incidents and The Cuban Quarantine also support self-

defence as a customary right at sea.26 The most well-known recent example of this customary 

right is provided by the Torrey Canyon incident, in which the United Kingdom (UK) bombed a 

wrecked Liberian oil tanker on the high seas to prevent environmental damage to its coastline, 

justifying such actions as self-defence. The international community did not object to this action. 

The Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties 

                                                 
24  United Nations Convention on the Law of the Sea, 10 December 1982, 1834 U.N.T.S. 3 at 
Article 87(1)(a) [UNCLOS]. 
25  Nicaragua, supra note 2 at para. 176; International Law Commission, Articles concerning the 
Law of the Sea with Commentaries, UN GAOR, 11th Sess., Supp. No. 9, UN Doc. A/3159 (1956) 
at Article 66, Commentary 4. 
26  See Robert C.F. Reuland, “Interference with non-national ships on the high seas: peacetime 
exceptions to the exclusivity rule of flag-state jurisdiction” (1989) 22 Vand. J. Transnat’l L. 1161 
at 1211; See C. John Colombos, The International Law of the Sea, 6th ed. (London: Longmans, 
1967) at 314. 
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was drafted as a response to Torrey Canyon, with vocal support by Canada for the explicit treaty 

recognition of a general right to self-defence on the high seas, especially in cases of anticipated 

pollution.27 These examples and international commentary conclusively demonstrate a customary 

right to self-defence on the high seas.28 

C. The United States was acting within the scope of its right to self-defence when it boarded, 
searched, and seized The Maple Princess. 
 
1. The actions of the United States were necessary. 
 

The boarding, search, and seizure of The Maple Princess complied with the necessity 

requirement of the right to self-defence. Intelligence sources knew that Mohammed Aziz was the 

chief financier of al-Qaeda and would be traveling by sea to North America with millions of 

dollars in Swiss Bearer Bonds.29 The seizure of the Bearer Bonds, drugs, and ship by the US was 

a necessary act of self-defence to prevent these assets of terrorism from being used to launch 

attacks against US citizens and territory.  

2. The actions of the United States conformed with the principle of proportionality. 
 
 The boarding, search, and seizure of The Maple Princess met the requirement of 

proportionality. Aziz was a high-level al-Qaeda operative and the organization’s financial 

lifeblood.30 The targeting of Aziz was proportionate, given the threat he posed to US security. 

D. Alternatively, the United States still complied with the Law of the Sea because the yacht 
was analogous to a pirate ship. 
 

Piracy jure gentium is another example of an exception to the principle of flag-state 

jurisdiction on the high seas and of the right of a state to act in defence of itself and on behalf of 

                                                 
27  International Convention relating to intervention on the high seas in cases of oil pollution 
casualties, 29 November 1969, 970 U.N.T.S. 216. 
28  Reuland, supra note 26 at 1209. 
29  Compromis at paras. 4 and 5. 
30  Compromis at para. 6. 
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the international community. Although The Maple Princess flew the Canadian Ensign, the US 

was justified in interdicting her because she was a pirate ship flying a false flag.31 

Article 101 of the UNCLOS limits piracy to acts committed for “private ends.”32 The 

“private ends” distinction was the result of drafting in 1932 when there was concern that 

legitimate anti-colonial rebel groups could be classified as pirates.33 This rationale cannot be 

supported against groups such as al-Qaeda, which use terrorism as an end in itself. This 

definition has been criticized by commentators as being much too limited in scope to deal 

adequately with modern security concerns of states on the high seas. 34 The hijacking of The 

Achille Lauro and the attacks by al-Qaeda against the USS Sullivans, the USS Cole, and the 

French oil tanker Limburg all demonstrate that a narrow reading of Article 101 is insufficient. 

 Although Article 101 defines piracy in a restrictive manner, the UNCLOS is not an 

exhaustive codification. Customary international law views piracy in broader terms. The 

Washington Declaration pledged to punish any unprovoked submarine attacks on merchant ships 

as an act of piracy.35 The Nyon Agreement identified attacks on ships by insurgents during the 

Spanish Civil War as “acts of piracy.”36 Universal jurisdiction was exercised against piracy prior 

to the 1958 Convention on the basis that pirates were hostes humani generis. No distinction was 

made for acts committed for private ends versus those done for ideological purposes. 

                                                 
31  UNCLOS, supra note 24 at Article 91(1). 
32  Ibid. at Article 101. 
33  L.F.E. Goldie, “Low Intensity Conflict at Sea” (1988) 14 Syracuse J. Int’l L. & Com. 597 at 
609. 
34  F.W. Paasche, “The use of force in combatting terrorism” (1987) 25 Colum. J. Transnat’l L. 
377 at 380. 
35  Washington Declaration: Treaty Relating to the Use of Submarines and Noxious Gasses in 
Warfare, 6 February 1922, 25 L.N.T.S. 202 at Article III. 
36  The Nyon Agreement, 14 September 1937, 181 L.N.T.S. 137 at Preamble. 
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 Strong parallels can be drawn between al-Qaeda, an international terrorist organization 

waging war with most nations, and pirate groups. Al-Qaeda’s actions have been condemned by 

the international community, as evidenced by multiple UN Security Council Resolutions 

condemning this group and committing all member states to combating terrorism. This duty 

logically extends to the high seas.  

The close relationship between Flan Tomigan and Mohamed Aziz, combined with the 

close quarters on ship, leads to the reasonable assumption that the parties on board were aware of 

their own cargo.  If Tomigan knew the Afghan heroin was present, the The Maple Princess is 

analogous to a pirate ship.  Therefore, the yacht falls within international laws governing piracy. 

E. Alternatively, the heroin could lawfully be seized pursuant to the governing 
international drug treaties. 
 
 Article 17 of the Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances (Trafficking Convention) provides that members shall “cooperate to the fullest extent 

possible to suppress illicit trafficking by sea,” and to “take appropriate action with respect to the 

vessel, persons, and cargo on board.”37 This Convention enjoys near universal ratification, and 

allows for the boarding of non-national vessels in international waters pursuant to flag-state 

consent. Treaty parties must expeditiously give consent to the boarding and search of its vessels 

if reasonable suspicion of drug trafficking exists. The US held this reasonable suspicion with 

regard to The Maple Princess, and was forced to react to prevent this trafficking in the absence 

of Canadian law-enforcement action. The likelihood of escape in the time that would have been 

taken to secure Canadian consent through diplomatic channels forced the US to act in this case.  

                                                 
37  Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 20 
December 1988, 1582 U.N.T.S. 164 [Trafficking Convention]. 
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III. THE UNITED STATES’ EXERCISE OF JURISDICTION OV ER THE MAPLE 
PRINCESS WAS VALID UNDER INTERNATIONAL LAW. 

While the United States generally doesn’t recognize the existence of universal 

jurisdiction, it is appropriate to do so in this case regarding a high-level al-Qaeda terrorist. 

A. The United States’ exercise of jurisdiction over The Maple Princess was valid pursuant 
to international norms on the grounds of suppressing the financing of terrorism. 
 
1. Canada’s failure to exercise jurisdiction permitted the United States’ exercise of jurisdiction. 
 

Terrorist organizations are stateless entities with no allegiance to any one country and not 

composed of any one nationality. This makes it difficult to determine which state can validly 

exercise jurisdiction over international terrorists. International law has responded with various 

conventions, agreements, and policies. Canada is under multiple international and domestic legal 

obligations to extradite or prosecute terrorist financiers. Failure to exercise such mandatory 

jurisdiction can validly result in the exercise of jurisdiction by other contracting parties. 

 The Convention on the Suppression of the Financing of Terrorism (Terrorism Financing 

Convention) expands on the obligations of the previous terrorism conventions, and requires 

states to exercise mandatory jurisdiction based on territoriality, registration of a vessel, or 

nationality of an offender.38 Further instruments impose an obligation on Canada to combat 

terrorism. The UN Security Council has passed numerous resolutions requiring its member states 

to freeze monies and assets of terrorist financiers. Security Council Resolution 1373 requires all 

states to “ensure that any person who participates in the financing, planning, preparation or 

perpetration of terrorist acts or in supporting terrorist acts is brought to justice.”39 Security 

                                                 
38 International Convention for the Suppression of the Financing of Terrorism, 9 December 1999, 
2178 U.N.T.S. 229 at Article 7(1) (ratified by Canada 19 February 2002) [Terrorism Financing 
Convention]. 
39 Resolution 1373,supra note 10 at para. 2(e). 
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Council Resolution 1390 requires member states to “freeze without delay the funds and other 

financial assets or economic resources” of members of the al-Qaeda organization.40  

The Canadian government implemented these resolutions domestically, indicating they will 

“enable Canada to act promptly in accordance with international obligations.”41 Furthermore, as 

a member of NATO, Canada should “restore security to the North Atlantic area” by bringing to 

justice al-Qaeda terrorists.42 Pursuant to these agreements, Canada had an obligation to extradite 

or prosecute Mohamed Aziz, and it failed to do so.  

It is unrealistic to assume that Canada did not know Aziz was a terrorist, given its 

extraordinarily close anti-terrorism relationship with the US. The Canadian government itself 

says it “works closely with other allies to address the terrorism threat.”43 There is a counter-

terrorism sub-group of the Canada-US Cross Border Crime Forum, and the US Department of 

State referred to US-Canadian efforts as a “model for bi-lateral cooperation.”44 Canada no doubt 

had knowledge of Aziz’s integral status to. Its failure to exercise jurisdiction forced the US to act.  

The US was acting validly in exercising its jurisdiction over The Maple Princess. Article 

7(2) of the Terrorism Financing Convention indicates states can exercise jurisdiction when 

(a) The offence was directed towards or resulted in the carrying out of an offence 
[under the Convention] in the territory of or against a national of that State; 

(b) The offence was directed towards or resulted in an offence [under the Convention] 
committed in an attempt to compel that State to do or abstain from doing any act.45 

 

                                                 
40 The situation in Afghanistan, SC Res. 1390, UNSCOR, 4452nd Mtg., UN Doc. S/RES/1390 
(2002) at para. 2(a). 
41 Anti-Terrorism Act, S.C 2001, c. 41; United Nations Al-Qaida and Taliban Regulations, 
S.O.R./99-444; Foreign Affairs and International Trade Canada, “Terrorism Financing,” online: 
<http://www.international.gc.ca/internationalcrime/financing_terrorism-en.asp>. 
42 The North Atlantic Treaty, supra note 9 at Article 5. 
43 Foreign Affairs and International Trade Canada, “Campaign Against Terrorism,” online: 
<http://geo.international.gc.ca/can-am/main/rightnav/campaign_terrorism-en.asp>. 
44 U.S., Department of State, Patterns of Global Terrorism 2003 (2004) at 82. 
45 Terrorism Financing Convention, supra note 38. 
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The US knew that Aziz used his “import-export business to funnel millions of dollars to various 

al-Qaeda cells throughout the world.”46 Knowing the express purpose of al-Qaeda is to engage in 

terrorist activities against its territory and people, the US was entitled to exercise jurisdiction.  

 The US is also entitled to exercise jurisdiction pursuant to Security Council Resolution 

1373 and the relevant NATO provisions. Resolution 1373 requires states to ensure terrorist 

financiers are brought to justice, and NATO requires member states to restore security to the 

North Atlantic following an armed attack.47 The US therefore validly exercised jurisdiction over 

The Maple Princess pursuant to international law. 

2. The exercise of jurisdiction was valid pursuant to the United States’ right to self-defence. 
 
 There may be “circumstances where an action taken by a state as a consequence of… 

terrorist operations would be justifiable in the context of self-defence.”48 The attacks of 9/11 

constituted a clear armed attack, triggering the US’ inherent right of self-defence against al-

Qaeda, as embodied in Article 51. Although al-Qaeda is a non-state organization, the US cannot 

allow a potent threat to “strike from areas where no government authority exists, or [to] base 

themselves behind what they expect will be the sanctuary of an international border.”49 

 While the UN has acted generally regarding al-Qaeda, it has not acted specifically in 

relation to the threat Aziz poses to the international community. Thus, the US was acting in self-

defence to protect its national security from a known high-level terrorist, and a legitimate target. 

The “elimination of al-Qaeda’s financial mastermind… will constitute a severe blow to the 

organization, which will not be able to launch operations against the [US] without the financial 

                                                 
46 Compromis at para. 4. 
47 Resoulution 1373, supra note 10; The North Atlantic Treaty, supra note 9. 
48 Malcolm N. Shaw, International Law, 4th ed. (Cambridge: Cambridge University Press, 1997) 
at 478. 
49 George P. Shulz, “Terrorism and the Modern World” (Address at Park Avenue Synagogue, 25 
October 1984), Bureau of Public Affairs, U.S. Dep’t of State, Current Pol’y No. 629. 
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lifeblood provided by Aziz.”50 The US acted under necessity, as failure to act could have resulted 

in another devastating al-Qaeda attack on US soil. Therefore, in the face of Canadian inaction, 

exercising jurisdiction over The Maple Princess was valid and necessary, as it resulted in the 

elimination of a strategic target. 

 Alternatively, the US was validly exercising jurisdiction pursuant to its right to 

anticipatory self-defence. Other countries that have been the victims of terrorist attacks, such as 

the UK and Australia, recognize the need for an “effective and timely response to the new types 

of threats posed by terrorism,” as embodied in the US’ strategy.51 Anticipatory self-defence is 

permissible if it is used in a reasonable and measured fashion. 

Acts of anticipatory self-defence may legitimately occur when a state can point to a 

“palpable and imminent threat,” and acts to remove that threat before it materializes.52 Aziz was 

the “primary financial figure” of the al-Qaeda terrorist organization. He was transporting 

millions of dollars in easily negotiable Bearer Bonds, and was using his “import-export business 

to funnel millions of dollars to various al-Qaeda cells throughout the world.”53 He posed a 

palpable and imminent threat to US security. The removal of this threat would eliminate the 

ability of al-Qaeda to launch strikes against the US.54 The US acted lawfully and reasonably, 

pursuant to its right to self-defence, in exercising jurisdiction over The Maple Princess. 

B. The United States’ exercise of jurisdiction over The Maple Princess was valid on the 
grounds of suppressing the traffic in illegal narcotics. 
 

                                                 
50 Compromis at para. 6. 
51 W. Michael Reisman, “The Past and Future of the Claim of Preemptive Self-Defence” (2006) 
100 A.J.I.L. 525 at 541. 
52 Ibid. at 526. 
53 Compromis at para. 4. 
54 Ibid. at para. 6. 
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 In addition to giving the US the right to board The Maple Princess under the law of the 

sea, Article 4(1)(a)(ii) of the Trafficking Convention requires state parties to exercise jurisdiction 

over persons trafficking narcotics, when the offence is committed on a vessel flying the flag of 

that state.55 The Maple Princess was carrying $20 million worth of pure Afghan heroin.56 Given 

the close cooperation between Canada and the US, it is unlikely that the international travel of a 

high-level Canadian al-Qaeda operative would go undetected by the Canadian government. 

Canada’s failure to take action put Canada in breach of international law.  

 The Trafficking Convention permits states to exercise jurisdiction upon failure of a state 

to exercise its primary jurisdiction.57 The Preamble expresses concern about “the magnitude and 

rising trend” of narcotics trafficking, and says that the suppression of such traffic “demands 

urgent attention and the highest priority.”58 Proceeds from the sale of these illicit drugs were 

likely to have been used by Aziz to fund terrorist activities, exacerbating the gravity of the 

situation. 

For the US to exercise jurisdiction, Aziz must have been trafficking narcotics outside the 

US, with a view to selling them within the US.59 Aziz was clearly trafficking outside the US, as 

this quantity of heroin would be too great for personal use. The Maple Princess was headed to 

Sydney, NS, which has a population of roughly 26,000. It is unlikely that the narcotics were 

destined solely for the Nova Scotia black market, the reasonable assumption being that they were 

destined for sale by Aziz in the US black market.  The US acted in accordance with the 

Trafficking Convention when Canada failed to exercise its mandatory jurisdiction. 

                                                 
55 Trafficking Convention, supra note 37 at Article 4(1)(a)(ii). 
56 Compromis at para. 9. 
57 Trafficking Convention, supra note 37. 
58 Ibid. at Preamble. 
59 Ibid. at Article 3(1)(c)(iv) and 4(1)(b)(iii). 
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IV. THE DOCTRINE OF HEAD-OF-STATE IMMUNITY DOES NOT  PREVENT THE 
US JUDICIAL FORFEITURE PROCEEDINGS AGAINST THE MAPLE PRINCESS. 

A. The doctrine of head-of-state immunity does not cover personal property used to gain a 
private benefit. 
 

To apply head-of-state immunity to forfeiture proceedings on The Maple Princess would 

distort the rationale behind the doctrine. States are prevented from exercising jurisdiction over 

heads of other sovereign countries because of “the independence of the State, and the protection 

of the ability of its prime representative to carry out his international functions.”60 The US 

forfeiture proceedings in no way prevent Sharper from carrying out his international functions. 

Furthermore, the forfeiture proceedings do not offend Canadian sovereignty. The purpose 

of head-of-state immunity is to respect the equality of states, and does not protect the head of 

government in a personal capacity.61 The Maple Princess is the private property of a Canadian 

citizen and not of Canada. Sharper, in his private capacity, is subject to the jurisdiction of civil 

courts in the same manner as any other individual, just as was President Clinton was in US 

domestic civil proceedings.62 The fact that Sharper is also the head of government does not 

preclude the US from lawfully instituting civil forfeiture proceedings.  

The Case Concerning the Arrest Warrant of 11 April 2000 (Arrest Warrant Case) 

provides an “authoritative framework for deciding head-of-state immunity cases under 

international law.”63 The ICJ held that a former foreign minister is not immune from jurisdiction 

for “acts committed during [his] period of office in a private capacity.”64 This exception also 

                                                 
60 Hazel Fox, The Law of State Immunity (New York: Oxford University Press, 2002) at 427. 
61 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. 
Belgium), Separate Opinion of Judge Koroma, [2002] I.L.M. 536 at 574. 
62 Clinton v. Jones, 520 U.S. 681 at 682 (1997). 
63 Michael A. Tunks, “Diplomats or Defendants? Defining the Future of Head-of-State 
Immunity” (2002) 52 Duke L.J. 651 at 657.  
64 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. 
Belgium), [2002] I.L.M. 536 at 552 [Arrest Warrant]. 
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applies to heads of government, as international law accepts that heads-of-state, heads of 

government, and foreign ministers are all covered by the doctrine of head-of-state immunity.65 

States have generally conformed to the principles laid out in the Arrest Warrant Case.66  

The restrictive approach to head-of-state immunity is analogous to the restrictive trend in 

other immunities under international law. Cases decided prior to the Arrest Warrant Case 

advocated a restrictive approach to foreign sovereign immunity, indicating that the immunity 

should only attach for public acts of a state. 67 The New Hampshire District Court held, in 

dismissing Canada’s claim in this case, that “head-of-state immunity does not apply to 

commercial acts and property unrelated to the official functions of the head-of-state.”68 

Sharper’s position as current head of government does not preclude the operation of the 

private acts exception from the Arrest Warrant Case. The law of head-of-state immunity is 

malleable and unsettled.69 While the Arrest Warrant exception dealt with former heads-of-state, 

the denial of immunity to the personal property of a sitting head of government is an acceptable 

extension. The purpose of head-of-state immunity to foster international diplomacy is not 

frustrated by this minor extension. Given that immunity attaches to the state, and is not a 

personal immunity for the head-of-government, granting The Maple Princess immunity would 

lead to the illogical conclusion that private property, minimally connected to a head-of-

government’s public duties, used for personal profit, is protected by the doctrine. 

                                                 
65 Arrest Warrant, supra note 64 at 549. 
66 Tunks, supra note 63 at 665. 
67 Victory Transport, Inc. v. Comisaría General, 336 F.2d 354 (2d Cir. 1964), cert. denied, 381 
U.S. 934; Texas Trading & Milling Corp. v. Federal Republic of Nigeria, 647 F.2d 300 (2d Cir. 
1981), cert. denied, 454 U.S. 1148; The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 
116 (1812). 
68 Compromis at para. 12. 
69 Kerry Creque O’Neill, “A New Customary Law of Head of State Immunity?: Hirohito and 
Pinochet” (2002) 38 Stan. J. Int’l L. 289 at 291. 
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The Maple Princess falls within this exception to head-of-state immunity. The Maple 

Princess is Sharper’s personal property, and he primarily used it for family vacations.70 The 

agreement to lease the catamaran to Mr. Tomigan for two months was a private contractual 

agreement, which involved monies paid to Sharper.71 The monetary benefit from this lease 

arrangement accrued to Sharper in his private capacity, and not to the Government of Canada.  

B. Canada waived its right to claim head-of-state immunity on Sharper’s private property 
when it ratified the Terrorism Financing Convention. 
 

The forfeiture proceedings accord with the purposes of the doctrine of head-of-state 

immunity, and as such it is rational to deny The Maple Princess the benefit of Sharper’s head-of-

state immunity. Head-of-state immunity is not a personal benefit, but one attached to Sharper’s 

position as head of government, and exists for the protection of the state itself.72 The ICJ held in 

the Arrest Warrant Case that a government can waive its head-of-state’s immunity, either 

explicitly or implicitly.73  

1. Canada’s ratification of the Terrorism Financing Convention constitutes implicit waiver of 
head-of-state immunity vis-à-vis crimes involving the financing of terrorism. 
 

The British House of Lords, in Pinochet (No. 3), found that Chile had waived its right to 

head-of-state immunity for General Pinochet when it ratified the Torture Convention.74 Thus, a 

state can implicitly waive immunity through signing an international agreement with other states 

to criminalize certain conduct, thereby granting other countries jurisdiction over that conduct. 

                                                 
70 Compromis at para. 1. 
71 Ibid. at para. 2. 
72 Arrest Warrant, supra note 64. 
73 Ibid. at 552. 
74 O’Neill, supra note 69 at 290; R. v. Bow Street Metropolitan Stipeniary Magistrate and others, 
ex parte Pinochet Ugarte (Amnesty International and others intervening) (No. 3) (1999), [1999] 
2 All E.R. 97 (H.L.) [Pinochet]. 
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Canada implicitly waived its right to head-of-state immunity for Sharper when it ratified 

the Terrorism Financing Convention. Article 7(2) of the Terrorism Financing Convention grants 

a secondary discretionary jurisdiction over the crime of financing terrorism.75 Canada ratified 

this Convention, and so agreed to submit to the jurisdiction of other states vis-à-vis the offence 

of financing terrorism. This constitutes a waiver of the right to claim head-of-state immunity for 

activities that come within the scope of the Convention. 

2. Canada cannot claim The Maple Princess is immune from forfeiture proceedings when it 
waived such immunity by signing the Terrorism Financing Convention. 
 
 Canada waived head-of-state immunity for crimes falling under the scope of the 

Terrorism Financing Convention. This situation is in the ambit of the Convention, as Aziz was 

wilfully and unlawfully providing funds for terrorist activities. Therefore, Canada cannot now 

claim The Maple Princess is protected from lawfully instituted US civil forfeiture proceedings. 

C. Canada must comply with its international legal obligations before it can claim a benefit 
under international law. 
 

It is an important and well-recognized principle of international law that “where two 

parties have assumed an identical or a reciprocal obligation, one party which is engaged in a 

continuing non-performance of that obligation should not be permitted to take advantage of a 

similar non-performance of that obligation by the other party.”76 Canada is in non-compliance 

with the Terrorism Financing Convention by failing to prosecute Aziz. This non-compliance 

forced the US to exercise its jurisdiction, and confiscate The Maple Princess. Canada cannot 

claim head-of-state immunity shields The Maple Princess from the negative consequences of its 

own non-compliance when such non-compliance forced the US to act.  

                                                 
75 Terrorism Financing Convention, supra, note 38 at Article 2 and 7(2). 
76 Diversion of water from the Meuse (Netherlands v. Belgium), Opinion of Hudson, [1937] 
P.C.I.J., Ser. A/B, No. 70, at 77. 
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The ICJ has indicated in the Case Concerning United States Diplomatic and Consular 

Staff in Tehran that reciprocity is not necessary in the context of diplomatic immunity.77 States 

must respect immunity, even if such respect is not mutual. 78 While the doctrine of head-of-state 

immunity has been “strongly influenced by the principle of diplomatic immunity,” it has now 

evolved into a separate and distinct doctrine. 79 Thus, while it may be suggested that states should 

respect head-of-state immunity in the absence of reciprocity, head-of-state immunity should be 

viewed as narrower in scope than diplomatic immunity to avoid improper conclusions. 

It would set a dangerous precedent to allow one state to claim a benefit under 

international law, when it has failed to satisfy its obligations owed to other nations. Canada 

should be precluded from claiming such a benefit, when to do so would inappropriately dilute an 

important and well-recognized international legal principle.  

CONCLUSION 

THEREFORE, the United States submits that this Honourable Court adjudge and declare that: 

1. The United States did not violate international law when it conducted the “targeted 

killing” of Canadian national Mohamed Aziz; 

2. The United States did not violate the Law of the Sea when it boarded, searched, and 

seized The Maple Princess without first obtaining the approval of Canada; 

3. The United States’ exercise of “universal jurisdiction” over The Maple Princess was 

lawful under international law; and 

4. The doctrine of “head of state immunity” does not prevent US judicial forfeiture 

proceedings against The Maple Princess. 

                                                 
77 United States Diplomatic and Consular Staff in Tehran (United States v. Iran), [1980] I.C.J. 
Rep. 3 at para. 86. 
78.Ibid. 
79 Tunks, supra note 63 at 652. 


