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STATEMENT OF FACTS

Mr. Stephen Sharper, a Canadian citizen and neisplechased a custom-built 85-foot
luxury sail catamaran vessel in April 2003 for gre of U.S. $5.8 million from the Canadian
Company based in Nova Scotia, Lunenberg Foundrn@irteering. It is a large and powerful
vessel that can use its inboard diesel poweretheadgo augment its sail power and can reach
speeds of 20 knots. Purchased, while Mr. Sharpsranmember of Canadian Parliament, the
vessellThe Maple Princeswas ostensibly registered as a Canadian flag shinge. vessel was
primarily used for family vacations while occasitipéeing employed to entertain Canadian
politicians and foreign dignitaries.

After Mr. Sharper was sworn in as the Prime marisff Canada, he leased the vessel to
his half-brother, Mr. Flan Tomigan for a periodteb months. According to terms of the lease,
Mr. Tomigan, a Canadian citizen and resident wasggd $500 month to take possession of
vessel with his wife and sail it from its home pokiSydney, Nova Scotia to Ireland and back
during June and July 2006. Before Mr. Sharpengelished possession of the vessel to
Mr. Tomigan, the old spinnaker which read “CanaBaoud to call it home,” with a new one
emblazoned with a red maple leaf and reading, ‘Kihopnnew boat? Think Canada!”

In April 2006, Mr. Tomigan offered to meet Moham&ziz and his wife, Estelle in
Galway, Ireland and transport them back to CanadaraThe Maple PrincessMohamed
Aziz, also known as Max Aziz, was a Canadian aitiaad resident who had close a close
relationship with Mr. Tomigan which dated back @892 when they met as classmates at
Queen’s School of Business in Kingston, Ontari@thBof these individuals were yachtsmen
who engaged in boating expeditions together a nuwiiemes during the 1990’s. Since 1994
Mr. Aziz has run an extremely successful importakpusiness out of Galway, Ireland

servicing customers in the Middle East and acrassjie.



Based on intelligence gathered from Cypriot anasSyinancial institutions, the United
States Central Intelligence Agency long suspectedAlliz as being the primary Al-Qaeda
financier. During early June 2006, the U.S. Nadld®ecurity Agency (NSA) was able to
intercept and decipher further intelligence coniimgnhis vital role in Al-Qaeda. These were in
the form of a series of encrypted e-mail messages Mr. Aziz which also revealed that he was
going to be traveling with millions of dollars oi&s Bearer bonds aboard Mr. Tomagin’s
vessel from Galway to Nova Scotia beginning Jul2G06.

Shortly thereafter, the U.S. President issued@Sexcret Decision Directive (PD
2006-08) which authorized the “targeted killing@dama bin Laden’s chief financier, Mohamed
Aziz, who is expected to be found aboard a pleagacht in the high seas off the coast of
Canada on or around July 15, 2006.” The direatiagle clear that this measure was to be taken
to deprive Al-Qaeda of its financial ability to lach attacks against the U.S. with the death of
Mr. Aziz. This directive was classified and thevgmment of Canada was not informed about
either the directive or its execution.

The vessel transporting Mr. Aziz was being clatdesy followed during its voyage to
Canada by a U.S. Navy PC-1 Cyclone Class SpecialsOip. At 0200 Greenwich Mean Time
on July 6, 2006, at 260 nautical miles off thestad Nova Scotial he Maple Princeswas
boarded by six Navy Seals under the cover of nigie vessel was cruising on Autopilot due
West to Canada near its top speed. The Sealsveigmbfor unidentified passengers aboard the
vessel who were subsequently rendered unconsciotasér M-18 stun guns. After identifying
Mr. Aziz, the directive was executed and he wagd#iby a gun shot to the forehead and then

thrown overboard.



The Navy Seals identified two large suit casebaerd the vessel, one of which
contained millions of dollars in Swiss Bearer Boadsl the other was filled with what appeared
to be baggies of heroin. The Seals took the ssetcantaining the money and left the other
suitcase and passengers onboard the vessel winetned on autopilot. The Navy informed the
U.S. Coast Guard Portsmouth Harbor statiomted Maple Princessituation and discovery of
drugs. The Coast Guard sent a MH-68 “Shark” helieoto board the vessel where they
subsequently confirmed the presence of $20 mibibneroin and took the vessel and three
remaining passengers into custody.

After Mr. Tomigan produced identification he ame ther passengers were released.
The vessel and the heroin remained in custody bodlg thereafter the United States instituted
forfeiture proceedings under 21 U.S.C. 881. Theegument of Canada protested these
proceedings in a special appearance granted By.8eDistrict Court, district of New
Hampshire. The court held that the Canadian gorent’'s arguments did not warrant a
dismissal of proceedings. The Canadian governthenttook advantage of the appeal process
afforded them by the U.S. court system. The appetiourt and U.S. Supreme Court also found

no merit to Canada’s legal arguments.



QUESTIONS PRESENTED

The Applicant and Respondent refer four questioritee International Court of Justice:
Did the United States violate international laven it conducted the “targeted killing” of
Canadian national Max Aziz, a.k.a Mohamed Aziz?

Did the United States violate the Law of theaSeéhen it boarded, searched, and seized
The Maple Princeswithout first obtaining the prior approval of Cale®

Was the United States’ exercise of “univergaisdiction” overThe Maple Princess
lawful under international law?

Should the doctrine of “head of state immuniprevent U.S. judicial forfeiture

proceedings againghe Maple Princess

Vi



STATEMENT OF JURISDICTION

The parties, through special agreement, have dagoesubmit this dispute to the
International Court of Justice for a binding deatary judgment pursuant to Article 36(1) of the
Statute of the International Court of JusticArticle 36(1) confers upon the Court the

jurisdiction to resolve those specific issues acdbed within theeompromis
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SUMMARY OF ARGUMENT

The U.S.’s elimination of the Al-Qaeda financied aiot violate Canada’s territorial
integrity or political independence because thes&kwas privately owned. Suffering
continuous attacks by Al-Qaeda, the U.S. exerdisedherent right to self-defense. Even
within U.N. Charter, Article 51, the U.S. acted fally because Al-Qaeda’s activities constitute
“armed attacks.” The U.S.’s action was necessagypaoportional and abided by the
fundamental values dafistinctionandprevention of superfluous injury

The U.S. lawfully boarded, searched, and seizeziMaple Princeswhile exercising
jurisdiction acceded by Canada under treaty. Euamlore, the stipulated facts do not explain the
U.S.’s exclusive motivations for boarding and skarg the vessel, precluding a finding of a
violation of the law of the sea. With no interaial law to the contrary, the U.S. lawfully
seized the vessel while exercising jurisdiction.

The exercise of universal jurisdiction ovidre Maple Princeswas lawful under both
customary international law and treaty agreemekis.Aziz was using the vessel to enter North
America undetected carrying contraband drugs antesnoHe would be well-poised to conduct
Al-Qaeda’s next terrorist operation against eitherU.S. or Canada. The actions of Al-Qaeda
have constitutels cogenwiolations that threaten the security of the in&ional order. Such
heinous and transnational crimes demand the eres€isirisdiction by any state in a position to
apprehend the offender§he Maple Princessonstituted a key weapon in Mr. Aziz's operations
and plans to prosecute Al-Qaeda’s declared wanagtie U.S.

Head of state immunity is not applicable to theefibure proceedings againEhe Maple
Princess These forfeiture proceedings now under thegiistoon of a U.S. federal court are the
result of a successful, lawful narcotics seizuré @m not represent the criminal prosecution of a

head of state. The vessel is in U.S. custody la@df the Prime Minister [hereinafter PM] seeks

1



possession of what he claims is his personal ptppbere are established legal and diplomatic
channels through which he is free to make his rstque

ARGUMENT

THE UNITED STATES ACTED IN ACCORDANCE WITH INTER NATIONAL
LAW WHEN IT CONDUCTED THE TARGETED KILLING OF AL-QAEDA
FINANCIER MOHAMED AZIZ

A. The United States’ action did not implicate U.NChatrter, Article 2(4)
because it did not violate Canada’s territorial inegrity or political
independence

Article 2(4) of the United Nations (U.N.) Chartgas not violated, which prohibits “the
threat or use of force against the territorial gniiy or political independence of any state, or in
any other manner inconsistent with the Purposeiseobnited Nations® First, the United States
(U.S.) did not violate Canada’s territorial inteégror political independence when it boardete
Maple Princessa privately owned vessel, because a privatelyeolwressel is not a part of the
corpus of the state of Canada. Second, by elimig#tl-Qaeda’s chief financier, the U.S. acted
to maintain international peace and security wigch guiding principle of the U.N. Charter.
Albrecht Randelzhofer ifhe Charter of the United Natiomsasoned that to stop and seize ships
engaged in piracy or slave trade under Articlestb0ELO of the U.N. Convention of the Law of
the Sea (UNCLOS) required the use of force buindidviolate Article 2(4). In cases of piracy
and slave trade, like terrorism, the state caninoilsaneously offend Article 2(4) while
maintaining international peace and security, aiggi principle of the U.N. Charter.

B. The U.S. lawfully acted in self-defense whendabnducted the targeted killing
of Al-Qaeda financier Mohamed Aziz

1 U.N. Charter, art. 2, para. 4.

21d. art. 1, para. 1.

3 1 The Charter of the United Nations A Commenti2¢ (Bruno Simma et al. eds., Oxford
University Press 2d ed. 2002).



The U.N. has found Al-Qaeda to constitute a gemtiineat to international peace and
security? and to the U.S. specifically, giving rise to ahtigo self-defense to prevent further
harm. Al-Qaeda has conducted a systematic wart eff@inst the United States and its allies
since, at the latest, the bombing of the World &r@eénter in 1994. Their war has been
continued by surreptitiously undertaken attacksresgdooth civilian and military targets. Al-
Qaeda has vowed publicly to attack the U.S. agaihhes renewed their call for recruits to wage
war against the U.S. and the Wast.

1. The U.S. exercised its inherent right to self-dense under customary
international law

The U.S.’s right to act in self-defense is inhé¢liarcustomary law consistent with the
U.N. Charter and is not limited to Article 51 oktk).N Charter. The ICJ has traditionally
recognized the existence of customary internati@valthrough the practice of states and
opinionjuris sive necessitatishe general belief by the states that a gives oulpractice is
legally dictated. State practice is establishethieyduration, uniformity, consistency and
generality of the legal issue in questforfirst, the U.S. did not abrogate self-defensktsign
signing treaties. During the drafting of the KeglipBriand Treaty outlawing war, the U.S.
expressed the view that “[e]very nation is frealltimes and regardless of treaty provisions to
defend its territory from attack or invasion andlidne is competent to decide whether

circumstances require recourse to war in self-defgh Considering the U.S.’s historical

* U.N. Security Council Counter-terrorism Committegp://www.un.org/sc/ctc/
resolutions.shtml (last visited Jan. 26, 2007).

® Douglas JehiNew Qaeda Audiotape Urges Muslims to ‘Carry OnRhght,” The N.Y. Times,
Oct. 2, 2004, at A7.

® Continental shelfLibyian Arab Jamahiriya v. Malta), 1985 1.C.J, 23-30 (June 3).

’ Jackson Nyamuya MaogotBattling Terrorism: Legal Perspectives on the d§&orce and
the War on Terro®4 (Ashgate 2005%iting M. Whiteman (1965)Digest of International Layw
Vol 5, § 25, 971-72.



reservation and the U.N. Charter’s silence, seléiaee is an inherent right whose contours are
shaped by customary international [&thereby freeing it from interpretation within thenfines
of Article 51.

Second, the language of Article 51 states thatitfe to self-defense is inherent,
indicating that the right existed previous to ants@le of the framework of the U.N. Charter.
Under statutory construction doctrine, “[tJreatylightions should be liberally construed . . . and
if the treaty fairly permits two constructions, thaterpretation enlarging rather than restricting
rights under the treaty should be preferf8gliereinafter treaty obligation construction]. The
idea ofinherentright to self-defense is supported by Article Z4rohibition of threat or use of

11 \which includes the

force “in any manner inconsistent with the Purpagefe UN,
maintenance of international peace and sectfrijecause the U.N. Security Council has passed
numerous resolutions stating Al-Qaeda is a thieatternational peace and security, the U.S.
preserves the inherent right to act in self-defense

2. Assuming,arguendq that U.N. Charter, Article 2(4) is implicated, the

U.S. acted lawfully in self-defense under Article b because it
continued to suffer “armed attacks” by Al-Qaeda

The U.S. acted lawfully because Al-Qaeda’s attat&s constituted “armed attacks”
under U.N. Charter Article 51. While the U.N. Cleardoes not define “armed attack,” treaty
obligation construction supports an expansive dteim*® Furthermore, “the most natural

meaning can be contradicted only by clear draftiisgory.”* The plain language construction

81d.
°1d.
101A Norman J. Singeftatutes and Statutory Constructi®r2:9 (6th ed. West Group 2002).
11
Id.
12U.N. Charter art. 1, para. 1.
13 Singer,supranote 10.
14 1d.



of “armed attack” connotes an organized unit puefudl/ causing damage with a weapon, such
as a bomb or plane. While the International Cotidustice (ICJ) stated that a non-state actor
backed by a state could conduct “armed attatkBfofessor Christopher Greenwood noted that
it would be strange formalism to require the rightnilitary action against non-state actors as
dependent upon whether those non-state actorsractian be imputed to a state.

Consequently, Al-Qaeda’s use of bombs and airplagasist targets constitutes “armed attacks”
under Article 15.

3. The U.S.’s action was necessary and proportioned defending itself
against Al-Qaeda

Customary international law requires the actiosahi-defense to be necessary and
proportional’” The Caroline Doctrine requires the action todraforally close to the attack it
suffered'® Because Al-Qaeda has conducted a continuous égmg@anning more than a
decade, it is likely that it will continue suchaatks into the future, thereby making the U.S.’s
“targeted killing” contemporaneous to Al-Qaeda’taeks.

a. The “targeted killing” was necessary to damage IQaeda’s
financial ability, which is a legitimate objectivein self-defense

The U.S. lawfully targeted Al-Qaeda’s financingligp In the law of armed conflict, a
party may lawfully target the logistical resourcéshe enemy? This also includes financial

structures which contribute to the enemy’s abiiityonduct attacks. Because the International

15 Military and Paramilitary ActivitiegNicar. v. U.S.), 1986 I.C.J. 14, 195 (June 27).
16 Maogoto,supranote 7, at 95;iting Christopher Greenwoothternational Law and the
Preemptive Use of Military Force: Afghanistan,@dida and Iraq4 San Diego Int'l L.J. 7, 17
(2003).
" Military and Paramilitary Activitiessupranote 15, at 94.
18 Michael T. WawrzyckiThe Waning Power of Shared Sovereignty in Inteomati Law: The
Evolving Effect of U.S. Hegemaqriy Tul. J. Int'l & Comp. L. 579, 594 (2006).
;2 A. P. V. Rogersl.aw on the Battlefiel®9-37 (Manchester University Press 1996).

Id. at 31.



Convention for the Suppression of the Financingietorism [hereinafter SFT] demonstrates
the wide recognition that financing is criticalterorist activity?* the U.S. lawfully sought to
destroy Al-Qaeda’s financial structure.

The targeted killing was necessary because Miz’a\zontribution to Al-Qaeda is
inextricable from his person. His financial exjptand his ability to transport unrecorded
money and drugs internationally without customg@tsions cannot be removed from his
physical person. Assumingrguendq that Mr. Aziz is considered a civilian, when giltan
element is inextricable to a legitimate militaryj@ttive, the destruction of the civilian element
lawful under the law of armed conflitt. Consequently, the targeted killing of Mr. Azizhese
support to the enemy, Al-Qaeda, is inextricablenfirmy putative civilian element, is lawful
under international law.

b. The U.S.’s targeted killing was proportional tothe harm it

suffered and to the means required to eliminate théhreat of
Al-Qaeda

The U.S.’s response of self-defense was propatioRroportionality has two aspect.
The response in self-defense must be “in propottahe armed attack®and “proportional to
force [required] to accomplish the go&f.”In regards to the latter requirement, Article
57(2)(a)(iii) of Protocol | states that “[w]here attack may be expected to cause incidental loss

or damage to civilians or civilian objects whichwia be excessive in relation to the concrete

2L International Convention for the Suppression ofaficing of Terrorism, Dec. 9, 1999, S.
Treaty Doc. No. 106-49 U.N. Doc. A/RES/54/109, 39M. 270.
2 Rogerssupranote 19, at 79.
23 Matthew C. WiebeAssassination in Domestic and International Lavine Tentral
Intelligence Agency, State-Sponsored Terrorism,thadRight of Self-Defensgél Tulsa J.
Comp. & Int'l L. 363, 391 (2003) (citing Richard Hrickson,Legitimate Use of Military Force
élgainst State-Sponsored International Terroridé(1989)).
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and direct military advantage anticipated, thecatraust not be carried out™ The U.S. met the
first aspect of proportionality where it selectivé&illed one significant Al-Qaeda leader, in
comparison to the thousands of civilians Al-Qaeds killed. The U.S. met the second aspect of
proportionality because it used the best availtdtbnology, Tasers, to minimize unnecessary
civilian death.

C. The use of a taser before killing Mohamed Azizid not violate the law of
armed conflict

Article 41 of the 1977 Additional Protocol | ofélGeneva Conventions does not render
the method of killing Mohamed Aziz unlawful. Trasticle prohibits the killing enemlyors de
combaf where he has been rendered incapable of fightinthe competing fundamental
principles ofhumanityandnecessityare reflected by the particular principlesdadtinction
proportionality, and the prohibition on causisgperfluous injuryor unnecessary sufferitg’
Specifically, Article 57(1) of Protocol | mandatesnstant care to spare civilian populatfn.

Not knowing precisely how many or who else werespreg on the vessel, the SEALS might have
been forced to kill otherwise innocent civilianghbse civilians posed a threat. Faced with this
circumstance, the broad humanitarian principlegdistinction, proportionality, and prevention of
superfluous injury subsumed the specific mechamtArticle 41(2).

Il. CANADA HAS FAILED TO PROVE THE U.S. VIOLATED TH E LAW OF THE
SEA WHEN IT BOARDED, SEARCHED AND SEIZED THE MAPLE PRINCESS

25 Rogerssupranote 19, at 57 (citing Protocol |, art. 57.2(&))ii

26 protocol Additional to the Geneva Conventions d#&ligust 1949, and Relating to the
Protection of Victims of International Armed Cowts (Protocol 1), 8 June 1977, 1125 U.N.T.S.
3,16 1.L.M 1391, art. 41, para 2.

2" Helen Duffy, The “War on Terror” and the Framework of Internatial Law227 (Cambridge
University Press 2005).

28 Protocol I, Art. 57(1).



The United States acted in accordance with the afatve Sea when it boarded,
searched, and seizéthe Maple Princeswithout first obtaining the explicit approval ob@ada.
The boardings, searches, and seizures by the SBA £ oast Guard took place at 260 nautical
miles and over 200 nautical miles, respectivelg dast of Canada which the law of the sea
regards as “high sea&®° Customary international law states that, if thisneo prohibitory
rule, state conduct is permittdd.The exception to this is that a state may notase its power
“except by virtue of a permissive rule derived frotternational custom or from a conventiofi.”
Customary international law permits the boardimgreh and seizure of foreign-flagged vessels
under limited circumstancés.

A. The U.S. boarded, searched and seizdthe Maple Princespursuant to the
International Convention for the Suppression of Firancing of Terrorism

Under treaty law, the U.S. lawfully boarded, skartand seizefihe Maple Princess
because it had received implicit permission touscter the SFT. SFT Article 7 states a state
party may establish its jurisdiction over the spedioffense involving persons who provide or
collect funds for terrorism-related actions direcégainst a national of the stdter against a
government facility of that State abroad, includthglomatic or consular premises of that
State®> Whereas Mohamed Aziz is providing financing fdr@aeda, which has attacked U.S.

citizens and U.S. embassies abroad, the U.S. pyogegrted jurisdiction over the offense of

29 Compromispara. 7, 9.
30 Convention on the High Seas, April 29, 1958, 18.0. 2312, T.I.A.S. No. 2100, 45 U.N.T.
92, art. 1.
z; S.S. “Lotus,”(France v. Turkey), 1927 P.C.1.J. (ser. A) No. 18-19.

Id.
% Robert C. F. Reulandhterference with Non-National Ships on the HigaSé@eacetime
Exceptions to the Exclusivity Rule of Flag-Statesdliction, 22 Vand. J. Transnat’l L. 1161
(1989).
% SFT,supra art. 7, para. 2, subpara. a.
%1d., art. 7, para. 2, subpara. b.



transporting money and drugs, presumably in commeetith Al-Qaeda operations. Once the
U.S. obtained jurisdiction over the offense, ielkse obtained jurisdiction ov&he Maple
Princessto board, search, and sef?e.

B. The U.S. lawfully boarded, searched, and seiz&ithe Maple Princessinder
conventions

The U.S. lawfully boarded@he Maple Princesbecause customary international law
permits the right to board a foreign flagged shipére is doubt as to its right to fly the
displayed flag. Article 22(2) of the COHS permatsvarship to proceed to verify the ship’s right
to fly the displayed flaj’ AlthoughThe Maple Princessveighing in excess of 15 tons,
displayed its name and “port of registry,” it didtrisplay its official number on its huf,
which is required of all pleasure craft over 15st8t'° Lacking the display of its official
number, its certificate of registry under Canadam was not propef permitting the U.S. to
verify its nationality under Article 22(2). Althgh the U.S. boarded to conduct the targeted
killing, no facts indicate that the U.S. did novvedahe ancillary purpose of verifying the vessel’s
nationality. In the absence of knowing, the Calaés not have sufficient evidence to determine
that the U.S. did not have a lawful purpose in by, independent of the SFT. Likewise, while
the facts stipulate the U.S. searched the vess#tiegporaneously to the targeted killing, they

did not specify the purpose of the search. Indsef knowing the purpose, the Court similarly

%14 U.S.C.A. §89(a).

37 Convention on the High Seas, art. 22, para. 2.

38 CompromisClarification, para. 1.

39 Marine Safety Directorate, Transport CandRlegistration Guide—How to Register a Ship or
Boat in Canadg2000), http://www.tc.gc.ca/MarineSafety/TP/Tp1341
intrduction.htm#Pleasure-Cratft.

0 Transport Canada, http://www.tc.gc.ca/marines&BEB/Small-Commercial-Vessels/GT.htm
(last accessed Jan. 27, 2005).

“1 Canada Shipping Act 2001, § 57(2).



lacks sufficient evidence to rule on whether tlestrsh’s purpose fulfilled the Article 22(2)
requirement.

The U.S. lawfully seize@he Maple Princessm connection to the crimes of financing
terrorism and heroin smuggling. Here, the U.Sneaijurisdiction over the offense of financing
of terrorism through the SFT. Once it gained gidson over the offense, it also gained
jurisdiction over the vessel and its contents. Wjlitisdiction and a crime, the U.S. seiZdtk
Maple Princessn accordance with 14 U.S.C.A. 8§ 89(a). With nternational law that grants
jurisdiction at one moment but takes away seizigiets at another, the U.S. lawfully exercised
jurisdiction, then seizedlhe Maple Princesander international law.

lll.  THE UNITED STATES LAWFULLY EXERCISED UNIVERSAL
JURISDICTION AS A RESPONSE TO A JUS COGENS VIOLATION

A. The United States can exercise universal jurisdiion under customary
international law for the jus cogensviolations Mohamed Aziz continued to
commit as an Al-Qaeda terrorist

It is clearly established that a State may exerdisiversal Jurisdiction over those crimes
that represent jas cogenwiolation of international law. Such an exeroidgurisdiction
depends upon the universality principle that ths acquestion are universally condemned by
the global communitydelicta juris gentiurhand that each State has a general interest in
cooperating to eradicate such behadfoA preeminent scholar of universal jurisdictiorsha
observed that the use of universal jurisdictiopreamised upon the crime’s heinousness and the
locus delicti The latter is particularly important when eitimer country has jurisdiction over the

perpetrator or is unlikely to exerciséit.Thus the terrorist threat posed by Mr. Aziz’ e$&he

*2The Restatement (Third) of the Foreign Relations bathe United State$403.
3 Michael P. SchariMyths, Realities and Prospects: Application ofafyebased Universal
Jurisdiction to Nationals of Non-party Stat& New Eng. L. Rev. 363, 369 (2001).
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Maple Princessherefore warrants the current exercise of unaigesisdiction by the U.S. legal
system

According to the concept aktion popularisa state can exercise universal jurisdiction on
behalf of the community of nations in the interefspreserving its peace and well-beiigThe
terrorist by undermining the peace and securitgvalry nation becomeshasti humani generns
a threat to the entire society of nations and &womtfto the very foundation of international
law.*> Under the universality principle every state hasnterest and right to exercise jurisdic-
tion against this crime regardless of #iteisof the offense or the nationality of the offendfer.

In combination with treaty law, customary interoaal law’s prohibition of terrorism has
evolved to such strength that terrorism’s unlawdsknis gus cogenwiolation similar to piracy
and slave trade, thereby permitting the boardiegrahing, and seizure of instrumentalities of
terrorism. Customary international law is basedhenevolution of accepted international
norms. While the precise definition of terrorissrdisputed, states agree that terrorism as a
concept is universally reviled. At present, thitieteen protocols and conventions used to fight
international terroristi’ In order to overcome the difficulty of agreeimga broad definition of
terrorism, states have used a “sectorial” apprododre states seek to fight terrorism through
adoption of numerous multilateral conventions oecific conduct unique to terrorisfi. The

General Assembly is not a legislative body andriaaw-making capacity but its resolutions

4 SeeM. Cherif BassiunilUniversal Jurisdiction for International Crimes: storical
Zerspectives and Contemporary Practid2 Va. J. Int’l 81, 88 (2001).

Id.
6 SeeKenneth C. Randallniversal Jurisdiction under International La6 Tex. L. Rev. 785
(1988).
*"UN Security Council Counter-terrorism Committetgph/www.un.org/sc/ctc/law.shtml (last
visited Jan. 28, 2007).
8 Maritime terrorism and International La®0-71 (Natalino Ronzitti ed., Dordrecht) (1990).
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may reflect customary international I1&%.In combination with specific “sectorial” terronis
treaties, customary international law has develauesth that terrorism and its specific practices
are universally unlawful. If international law gis lawful power over a rare crime such as slave
trade or piracy, it likewise gives power over tmegent day scourge of terrorism.

As was demonstrated in the preceding argumemndriem has increasingly become a
global epidemic and the vast majority of counthase ratified a series of international and
regional treaties prohibiting its condtiét.The U.S. right to exercise jurisdiction ovidre Maple
Princessstems from the imperative goal of preventing thet terrorist attack as well as halting
and judicially sanction continuing narco-trafficgiand terrorist operations. As this very case
demonstratesihe Maple Princeswas being used to exploit the political and dipltmeaover
and legal protections provided an “official” Canadiessel. Thus, Mr. Aziz, as a key operative
of Al-Qaeda, made the vessel an essential compafidid criminal and terrorist activities.

The Maple Princeswas transformed into a constructive weapon becausss used for
its appearance of a privileged status which wobldld it from normal law enforcement and
customs scrutiny and allow for the smuggling ofcatics and contraband. These smuggling
operations are a principle the means by which A¢dafinances its terrorist activities against
civilian populations® Mr. Aziz was guilty of funding an organizationttvivery clear political

goals, while simultaneously pursuing his own finahself-interest quite successfully as a

9 Compensation for Nationalized Property (Texachilya), 17 I.L.M. 1 (Int'l Arb. Trib.

1978).

*Y SeeAmnesty Int'l, Universal Jurisdiction: The Duty Enact and Enforce Legislation (2001),
at http://web.amnesty.org/library/index/ENGIOR532081.

*1 Terror Groups Rely on Drug Smuggling, Report Shdwskish Daily News, April 10, 2006
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businessmarf The ability of global terrorist networks to ra@med transfer money is based on
their ability to launder funds through seeminglgitenate activities?

B. Universal jurisdiction is warranted because Mr.Aziz committed war crimes
through a grave breach of the Geneva Conventions

The customary international norms expressed bys#eeva conventions explicitly
prohibit all forms of intimidation from being uses an instrument of comb#t. The protocol
applicable to international armed conflicts statiearly: “The civilian population as such, as
well as individual civilians, shall not be the otfj@f attacks. Acts or threats of violence the
primary purpose of which is to spread terror amibregcivilian population are prohibited>
This prohibition against sowing terror in a civilipopulation was reaffirmed in a subsequent
Conventior® The Maple Princeswas being used to conduct activities in violatidénhe
Geneva Conventions. This activity justifies aneaissn of jurisdictionseparate from that
provided by the need to prevent terrorism and namadticking.

The Geneva Conventions expressly provided forersad jurisdiction when it codified
the customary international law of war crimes. Juresdiction to adjudicate this offense is
uncontested by the world community and even extémdsn-signatory powers. Most recently,
the tribunals in Rwanda and Yugoslavia make expleference to the universal nature of war

crimes in justifying their jurisdictio’ Additionally, the International Criminal Tribunef

2 Compromisparas. 3, 4.
>3 Glenn R. SimpsorHijacker’s U.S. Money Transfers lllustrate LimitsNew Laws in Fighting
Terrorism Wall St.J.,Dec. 14, 2001.
>4 Convention Relative to the Protection of Civili@arsons in Time of War, Aug. 12, 1949, art.
535, 6 U.S.T. 3516, 75 U.N.T.S. 287.

Id.
*% SeeProtocols Additional to the Geneva Conventiond®£9 (Protocols | & I1), opened for
signature Dec. 12, 1977, 16 |.L.M. 1391, 1492.
" Prosecutor v. TadicCase No. IT-94-1-1, Judgment, Appeals Chambe#dR18ly 15, 1999).
Ryan RabinovitchUniversal Jurisdiction in Absentji28 Fordham Int’l L. 500 (2005).
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Yugoslavia found no problem in finding jurisdictioner those who engaged in aiding and
abetting torture and violations of personal injuuymes much narrower in scope than terrorism.
Theactus reusequirement was satisfied by providing moral suppoencouragement of the
principals in the commission of the crirtfe Themens reazomponent requires that the accom-
plice possess “mere knowledge” that his actionkagsist the perpetrator in the commission of
the crime.®® This requirement was based not solely on thetstafranting the tribunal jurisdic-
tion but also on evidence of customary internati¢aa reflected in both International
Instruments and the decisions of the war crimautréts established in the wake of World War
11.%° Mr. Aziz’s actions in furthering Al-Qaeda’s crindl goals clearly meet these requirements.

The U.S. had strong evidence to indicate Mr. Azas usingl'he Maple Princes®
further Al-Qaeda’s terrorist efforts. Thus, unis@rjurisdiction is warranted based on both the
nature of the crimes Mr. Aziz was facilitating athé deceptive means by which terrorism is
perpetrated. Indeed, Mr. Aziz’s useTdfe Maple Princest® evade detection and normal
customs procedure is a signature example of Al-@a@dodus operendb sow terror in
unsuspecting civilian populations.

C. The exercise of universal jurisdiction oveiThe Maple Princessvas provided

for by “NATO agreement” and through additional Candian and U.S.
Collective Security Agreements

There is no violation of international law in tliase because Canada has given its
consent to U.S. jurisdiction through both its memshg in NATO and its partnership with the
U.S. in regional terror prevention and narcotierdiction efforts. The day after 9/11 The North

Atlantic Council invoked Article 5 of the Washingtdreaty which states:

22 Prosecutor v. FurundzijaTCJ, Case No. IT-95-17/1, 10 Dec. 1998.

Id.
%0 See1996 Draft Code of Crimes Against the Peace andiBgof Mankind GA Res. 51 (160)
Jan. 30, 1997.
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The Parties agree that an armed attack againsiranere of them in Europe or
North America shall be considered an attack agaesh all and consequently
they agree that, if such an armed attack occuc$, ebthem, in exercise of the
right of individual or collective self-defense reguzed by Article 51 of the
Charter of The United Nations, will assist the PPart Parties so attacked by
taking forthwith, individually and in concert withe other parties, such action as
it deems necessary, including the use of armea faocrestore and maintain the
security of the North Atlantic aréa.

It was later announced that the 9/11 attacks wamged out by “the world-wide terrorist
network of Al-Qaida [sic], headed by Osama bin Lradad his key lieutenants and protected by
the Taleban.” This constituted an attack by Al-@meovered by Article 5 governing NATD.

The exercise of universal jurisdiction ovidre Maple Princeswas necessary to carry out
the collective self-defense efforts of NAT@he Maple Princeswas transporting a major
terrorist figure across the North Atlantic to aeaproximate to the United States. The
contraband being transported aboard the vesselvgivg Al-Qaeda the financial means to
carry out another attack against NATO membersadgtition, the heroin provides another key
nexus with the Afghanistan theater of operatiorgsiara well known source of funding for the
resurgent Taliban in the regi6h.

The government of Canada, as a close ally to tBe &hd as a key member of NATO,
has given political and diplomatic endorsementlier U.S. to exercise operational discretion in
its campaign against Al-Qaeda in Afghanistan andiNAmerica. Canada publicly

acknowledges that in order to protect itself asdilties, the U.S. may when necessity dictates,

®l SeePress Release (2001) 124, www.Nato.int/docu/p&fL-124e.htm; North Atlantic
Treaty, Apr. 4, 1949, art. 5, 63 Stat. 2241, 28MU.N.T.S. 243, 246.

%2 Statement by NATO Secretary General Lord Roberton,
www.Nato.int/docu/speech/2001/s011002a.htm.

®3 Carlotta Gall,U.N. Aide Says Afghan Drug Trade Pays for Tertokisacks N.Y. Times,
Sept. 5, 2003, at A5.
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assert its authority outside of the usual boundsowkreignty’”* The Canadian Military has been
an active partner in the U.S. efforts and has piediboth logistical and combat support to the
operations that followed 9/11. Canada still mamgaome 2,300 troops in Afghanistan under
Operation Archer in support of the U.S. lead OpenaEnduring Freedom. Canada has also
participated in U.S. led maritime interdiction asuteening efforts designed to stop vessels
harboring terrorists or those engaged in terragsivities®> Moreover, both the U.S. and
Canada have joint-law enforcement programs sud¢htegrated Border Enforcement Teams
(IBETs) to prevent criminals from exploiting theémational border to evade justf®eThese
actions demonstrate a clear grant of permissidhadJ.S. to seize vessels in routine efforts to
halt a future Al-Qaeda attacks. For Canada toanigcchange its policy and rescind its
permission for the U.S. to exercise jurisdictiom igiolation ofpacta sunde servantthe long-
standing principle of international law statingtthammitments must be honor&d.

Under the U.N. Convention Against lllicit Traffick Narcotic Drugs and Psychotropic
Substances, a state may assert jurisdiction omdr,sabsequently confiscate any vessel outside
its territory being used as an instrumentalityuwdtfer illegal drug-trafficking under that state’s
law.°® The jurisdictional requirements are satisfiethiis case given the probable effect on the

United States of $20 million of Afghan heroin wilhve on the United States drug trade.

% Statement by Department of Foreign Affairs anérmational Trade Canada,
http://www.dfait-maeci.gc.ca/foreign_policy/natotmaand_canada-en.asp (last visited Jan. 31,
2007).

® pPress Release National Defense and Canadian Rafik) BG-01.035,
www.forces.gc.ca/site/newsroom/view_news_e.aspBd£Rst visited Jan. 31, 2007).

® International Narcotics Control Strategy Repo®®@anada, Mexico and Central Amerjca
http://www.state.gov/p/inl/rls/nrcrpt/2006/vol 1/hiti@2107.htm.

%7 Vienna Convention on the Law of Treaties, May 2369, 1155 U.N.T.S. 331, 8 I.L.M. 679.

% Convention Against lllicit Traffic in Narcotic Dgs and Psychotropic Substances, Dec. 20,
1988, 1582 U.N.T.S. 164, 28 I.L.M. 497 [hereinaftlarcotics Treaty].
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IV.  THERE IS NO INTERNATIONAL LAW THAT WOULD DICTAT E THE
APPLICATION OF THE HEAD OF STATE IMMUNITY DOCTRINE TO
PREVENT THE UNITED STATES FROM APPLYING ITS LAW TO A VESSEL
WITHIN ITS JURISDICTION

A. The U.S. judicial forfeiture proceedings againshe Maple Princesare
lawful under international law and do not involve any legal action against a
head of state for which immunity can be sought

There is no judicial precedent under internatidaal for the head of a government to be
granted immunity as a means to claim private pitymdready seized as part of a law
enforcement action. Modern cases dealing with loéathte immunity involve the arrest or
detention of the official? Underlying sovereignty concerns are raisedhbgbsentigudicial
proceedings of active or former government minsstdihe Maple Princesis not a state official
and its seizure does not criminally implicate afficals.

B. Even if there were a law compelling the applicabn of Head of State
Immunity, it would not cover the Prime Minister’s private yacht

There is no customary international law that wazddhpel the application of head of
state immunity.The Maple Princess not covered under either the doctrines of fiometl or
personal immunity. Traditionally, the doctrinehsad of state immunity has been accorded only
to actions that are related to official functiortdead of state immunity stems from “notions of
sovereign equality and is aimed at ensuring tleestdo not unduly interfere with other states
and their agents’® From this recognition of sovereignty are deritieel concepts of immunity
ratione persona@andration materiae The former relates to the official as a perso the latter

to the official acts undertaken by such a persoNeither of these immunities has been

%9 Case Concerning the Arrest Warrant of 11 April 2QD@m. Rep. Congo v. Belgium), 2002
I.C.J. 41 |.L.M. 536.

O Dapo Akandelnternational Law Immunities and the Internatiot@ourt, 98 Am. J. Int'l L.
407 (2004).

.

17



implicated in this judicial forfeiture case.

The rationale behind head of state immunity inekidn acknowledgement of the
official’s freedom to travel abroad in his officiehpacity’® This privilege is not being
compromised by the current forfeiture proceedingse U.S.’s assertion of criminal jurisdiction
over the vessel does not implicate the interes@amiada or Canadian officials. Indeed, the
alleged offense triggering the proceedings reltelug and terrorist activity not related to
Canada’s foreign policy and no criminal or civdbility attaches to the Prime Minister.

It is well understood by commentators on the imityuihat acts by the head of state
which are publicde jure imperi) are given immunity, while acts which are privéde jure
gestioni$ are not’> In 2001, the International Law Commission defittee state for
international law purposes as “whatever its chara@$ an organ of the central government or of
territorial unit of the state’®

C. Customary international law as reflected in intenational instruments and

state practice applies head of state immunity to dy a limited category of
privileges

Head of state immunity is similar to sovereign iomty as a doctrine of international
judicial comity that is applied with discretion dpmestic courts. A House of Lords Appeal

decision that examined the practices, traditiortsjansprudence of the immunity concluded that

courts recognize a great many exceptions to tHe d@itury doctrine of absolute immunify.

2 Michael Tunks, NoteDiplomats or Defendants? Defining the Future oH®f-State
Immunity 52 Duke L.J. 651, 653 (Dec. 2002).

"3 Lee M. CaplanState Immunity, Human Rights, and Jus Cogens: i#hqGe of the Normative
Hierarchy Theory97 AJIL 741, 743 (2002).

4 United Nations, International Law Commissi@raft Articles on the Responsibility of States
for Internationally Wrongful Acts, Report of theQlon the Work of its Fifty-third Sessjon
GAOR, 56th Sess, Supp No 10, Art. 4, UN Doc A/56/2001).

7> Jones v. Ministry of the Kingdom of the Interioirgdom of Saudi ArabiaNo. HQ
02X01805 (Q.B. July 30, 2003), http://www.redresg/Briefs/Judgment.pdf.
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Under the “restrictive theory” of sovereign immunicommercial activities are not immune
from suit. It is firmly established as opinionigithat head of state immunity does not apply for
claims arising out of commercial activities for gorment entities. This modern principle of
head of state immunity has been articulated inmabar of domestic and international laws
addressing state immunity laws.While the U.N. convention addresses only civides it is
inferablein pari materiathatthe restrictive theory of sovereign immunity hakiaced the force
of customary international law when applied to achef state’s personal business matters.

Moreover,The Vienna Convention on Diplomatic Relations aptdidhal Protocol on
Disputesis not applicable to the activities of family meand not employed as part of an official
mission’’ The Maple Princeswas the personal property of the Prime Ministeraad being
used ostensibly for personal activities. The PM@her was using the vessel to entertain an old
school friend and was not engaged in any officiploinatic or state related activif§. In this
case,The Maple Princeswas rented to the Prime Minister’s brother for aenthan “nominal
fee.”

D. The application of immunity to this case would bviate existing agreements
already in force and violate the sovereignty of th&nited States

The United States and Canada have establishedisgenventions regarding mutual

assistance in legal and criminal manners and hae@fgally signed an agreement on the

" SeeState Immunity Act, 1978, (Eng.), Art. @printed in17 ILM 1123 (1978); State
Immunity Act, R.S.C. 1985 (Can.); The European Guion on State Immunity, May 16, 1972,
Arts. 10, 13, Europe. T.S. No. 74, 11 ILM 470 (172N Convention on Jurisdictional
Immunities of States and Their Property, Dec. LGA Res. 59/38 (adopted without a vote).
TArt. 3,23 U.S.T. 3227; 1961 U.S.T. LEXIS 883.

8 Compromispara. 3.
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sharing of forfeited assets of drug-traffickétsArticle 9(e) of The Inter-American Convention
on Mutual Assistance in Criminal Matters permitsoantry to refuse to cooperate on a request
regarding seized goods when it compromises thersmrey or public policy of the requested
state. In this case, the release of a vessells#te narco-terrorist Aziz for whatever reason
would not only send the wrong signal to potenti&mders but also require the reversal of the
government decision to undertake judicial procegslinThe act of drug smuggling and narcotics
trafficking is a crime in both countries. Both theited States and Canada are signatories to the
major multinational agreements concerning the préee of narcotic traffickingd® To ignore
provisions of the agreements to which the U.S flreedy consented, would violate its
sovereignty and would undermine the principle ahiy; the very interest the immunity

doctrine was developed to protect.

CONCLUSION

It is respectfully submitted that the U.S. did uimtiate international treaty or customary
law in its actions against Mr. Aziz afidhe Maple PrincessThe U.S. acted reasonably in
preventing a key Al-Qaeda operative conductingtest activities near its borders. The law
enforcement measures and judicial proceedings taiagr by the U.S. in this case have been
lawful and abide in spirit and letter to existingy@ements, treaties and principles governing
international law.

Respectfully Submitted,

Counsel for the United States, 2007-12

9 Agreement Between the Government of Canada an@dkernment of the United States of
America Regarding the Sharing of Forfeited AssatsBquivalent Funds,
http://www.lexum.umontreal.ca/ca_us/en/cts.199206tml.

8 Narcotics Treatysupranote 68.
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