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STATEMENT OF FACTS 

 Mr. Stephen Sharper, a Canadian citizen and resident purchased a custom-built 85-foot 

luxury sail catamaran vessel in April 2003 for the price of U.S. $5.8 million from the Canadian 

Company based in Nova Scotia, Lunenberg Foundry & Engineering.  It is a large and powerful 

vessel that can use its inboard diesel powered engines to augment its sail power and can reach 

speeds of 20 knots.  Purchased, while Mr. Sharper was a member of Canadian Parliament, the 

vessel The Maple Princess was ostensibly registered as a Canadian flag ship.  The vessel was 

primarily used for family vacations while occasionally being employed to entertain Canadian 

politicians and foreign dignitaries. 

 After Mr. Sharper was sworn in as the Prime minister of Canada, he leased the vessel to 

his half-brother, Mr. Flan Tomigan for a period of two months.  According to terms of the lease, 

Mr. Tomigan, a Canadian citizen and resident was charged $500 month to take possession of 

vessel with his wife and sail it from its home port of Sydney, Nova Scotia to Ireland and back 

during June and July 2006.  Before Mr. Sharper relinquished possession of the vessel to 

Mr. Tomigan, the old spinnaker which read “Canada:  Proud to call it home,” with a new one 

emblazoned with a red maple leaf and reading, “Thinking new boat?  Think Canada!” 

 In April 2006, Mr. Tomigan offered to meet Mohamed Aziz and his wife, Estelle in 

Galway, Ireland and transport them back to Canada aboard The Maple Princess.  Mohamed 

Aziz, also known as Max Aziz, was a Canadian citizen and resident who had close a close 

relationship with Mr. Tomigan which dated back to 1992 when they met as classmates at 

Queen’s School of Business in Kingston, Ontario.  Both of these individuals were yachtsmen 

who engaged in boating expeditions together a number of times during the 1990’s. Since 1994 

Mr. Aziz has run an extremely successful import-export business out of Galway, Ireland 

servicing customers in the Middle East and across Europe. 
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 Based on intelligence gathered from Cypriot and Swiss financial institutions, the United 

States Central Intelligence Agency long suspected Mr. Aziz as being the primary Al-Qaeda 

financier.  During early June 2006, the U.S. National Security Agency (NSA) was able to 

intercept and decipher further intelligence confirming his vital role in Al-Qaeda.  These were in 

the form of a series of encrypted e-mail messages from Mr. Aziz which also revealed that he was 

going to be traveling with millions of dollars of Swiss Bearer bonds aboard Mr. Tomagin’s 

vessel from Galway to Nova Scotia beginning July 2, 2006. 

 Shortly thereafter, the U.S. President issued a Top Secret Decision Directive (PD 

2006-08) which authorized the “targeted killing of Osama bin Laden’s chief financier, Mohamed 

Aziz, who is expected to be found aboard a pleasure yacht in the high seas off the coast of 

Canada on or around July 15, 2006.”  The directive made clear that this measure was to be taken 

to deprive Al-Qaeda of its financial ability to launch attacks against the U.S. with the death of 

Mr. Aziz.  This directive was classified and the government of Canada was not informed about 

either the directive or its execution. 

 The vessel transporting Mr. Aziz was being clandestinely followed during its voyage to 

Canada by a U.S. Navy PC-1 Cyclone Class Special Ops ship.  At 0200 Greenwich Mean Time 

on July  6, 2006, at 260 nautical miles off the coast of Nova Scotia, The Maple Princess was 

boarded by six Navy Seals under the cover of night.  The vessel was cruising on Autopilot due 

West to Canada near its top speed.  The Seals discovered for unidentified passengers aboard the 

vessel who were subsequently rendered unconscious by taser M-18 stun guns.  After identifying 

Mr. Aziz, the directive was executed and he was killed by a gun shot to the forehead and then 

thrown overboard. 
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 The Navy Seals identified two large suit cases on board the vessel, one of which 

contained millions of dollars in Swiss Bearer Bonds and the other was filled with what appeared 

to be baggies of heroin.  The Seals took the suitcase containing the money and left the other 

suitcase and passengers onboard the vessel which remained on autopilot.  The Navy informed the 

U.S. Coast Guard Portsmouth Harbor station of The Maple Princess’ situation and discovery of 

drugs.  The Coast Guard sent a MH-68 “Shark” helicopter to board the vessel where they 

subsequently confirmed the presence of $20 million of heroin and took the vessel and three 

remaining passengers into custody. 

 After Mr. Tomigan produced identification he and the other passengers were released.  

The vessel and the heroin remained in custody and shortly thereafter the United States instituted 

forfeiture proceedings under 21 U.S.C. 881.  The government of Canada protested these 

proceedings in a special appearance granted by the U.S. District Court, district of New 

Hampshire.  The court held that the Canadian government’s arguments did not warrant a 

dismissal of proceedings.  The Canadian government then took advantage of the appeal process 

afforded them by the U.S. court system.  The appellate court and U.S. Supreme Court also found 

no merit to Canada’s legal arguments. 
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QUESTIONS PRESENTED 

 The Applicant and Respondent refer four questions to the International Court of Justice: 

I. Did the United States violate international law when it conducted the “targeted killing” of 

Canadian national Max Aziz, a.k.a Mohamed Aziz? 

II. Did the United States violate the Law of the Sea when it boarded, searched, and seized 

The Maple Princess without first obtaining the prior approval of Canada? 

III. Was the United States’ exercise of “universal jurisdiction” over The Maple Princess 

lawful under international law? 

IV. Should the doctrine of “head of state immunity” prevent U.S. judicial forfeiture 

proceedings against The Maple Princess? 



vii 

STATEMENT OF JURISDICTION 

 The parties, through special agreement, have agreed to submit this dispute to the 

International Court of Justice for a binding declaratory judgment pursuant to Article 36(1) of the 

Statute of the International Court of Justice.  Article 36(1) confers upon the Court the 

jurisdiction to resolve those specific issues as described within the compromis. 
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SUMMARY OF ARGUMENT 

The U.S.’s elimination of the Al-Qaeda financier did not violate Canada’s territorial 

integrity or political independence because the vessel was privately owned.  Suffering 

continuous attacks by Al-Qaeda, the U.S. exercised its inherent right to self-defense.  Even 

within U.N. Charter, Article 51, the U.S. acted lawfully because Al-Qaeda’s activities constitute 

“armed attacks.”  The U.S.’s action was necessary and proportional and abided by the 

fundamental values of distinction and prevention of superfluous injury. 

 The U.S. lawfully boarded, searched, and seized The Maple Princess while exercising 

jurisdiction acceded by Canada under treaty.  Furthermore, the stipulated facts do not explain the 

U.S.’s exclusive motivations for boarding and searching the vessel, precluding a finding of a 

violation of the law of the sea.  With no international law to the contrary, the U.S. lawfully 

seized the vessel while exercising jurisdiction. 

 The exercise of universal jurisdiction over The Maple Princess was lawful under both 

customary international law and treaty agreements.  Mr. Aziz was using the vessel to enter North 

America undetected carrying contraband drugs and money.  He would be well-poised to conduct 

Al-Qaeda’s next terrorist operation against either the U.S. or Canada.  The actions of Al-Qaeda 

have constituted jus cogens violations that threaten the security of the international order.  Such 

heinous and transnational crimes demand the exercise of jurisdiction by any state in a position to 

apprehend the offenders.  The Maple Princess constituted a key weapon in Mr. Aziz’s operations 

and plans to prosecute Al-Qaeda’s declared war against the U.S. 

 Head of state immunity is not applicable to the forfeiture proceedings against The Maple 

Princess.  These forfeiture proceedings now under the jurisdiction of a U.S. federal court are the 

result of a successful, lawful narcotics seizure and do not represent the criminal prosecution of a 

head of state.  The vessel is in U.S. custody and the if the Prime Minister [hereinafter PM] seeks 
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possession of what he claims is his personal property, there are established legal and diplomatic 

channels through which he is free to make his request. 

ARGUMENT 

I. THE UNITED STATES ACTED IN ACCORDANCE WITH INTER NATIONAL 
LAW  WHEN IT CONDUCTED THE TARGETED KILLING OF AL-QAEDA  
FINANCIER MOHAMED AZIZ 

A. The United States’ action did not implicate U.N. Charter, Article 2(4) 
because it did not violate Canada’s territorial integrity or political 
independence 

 Article 2(4) of the United Nations (U.N.) Charter was not violated, which prohibits “the 

threat or use of force against the territorial integrity or political independence of any state, or in 

any other manner inconsistent with the Purposes of the United Nations.”1  First, the United States 

(U.S.) did not violate Canada’s territorial integrity or political independence when it boarded The 

Maple Princess, a privately owned vessel, because a privately owned vessel is not a part of the 

corpus of the state of Canada.  Second, by eliminating Al-Qaeda’s chief financier, the U.S. acted 

to maintain international peace and security which is a guiding principle of the U.N. Charter.2  

Albrecht Randelzhofer in The Charter of the United Nations reasoned that to stop and seize ships 

engaged in piracy or slave trade under Articles 105 to 110 of the U.N. Convention of the Law of 

the Sea (UNCLOS) required the use of force but did not violate Article 2(4).3  In cases of piracy 

and slave trade, like terrorism, the state cannot simultaneously offend Article 2(4) while 

maintaining international peace and security, a guiding principle of the U.N. Charter. 

B. The U.S. lawfully acted in self-defense when it conducted the targeted killing 
of Al-Qaeda financier Mohamed Aziz 

                                                 
1 U.N. Charter, art. 2, para. 4. 
2 Id. art. 1, para. 1. 
3 1 The Charter of the United Nations A Commentary 124 (Bruno Simma et al. eds., Oxford 
University Press 2d ed. 2002). 
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 The U.N. has found Al-Qaeda to constitute a genuine threat to international peace and 

security,4 and to the U.S. specifically, giving rise to a right to self-defense to prevent further 

harm.  Al-Qaeda has conducted a systematic war effort against the United States and its allies 

since, at the latest, the bombing of the World Trade Center in 1994.  Their war has been 

continued by surreptitiously undertaken attacks against both civilian and military targets.  Al-

Qaeda has vowed publicly to attack the U.S. again and has renewed their call for recruits to wage 

war against the U.S. and the West.5 

1. The U.S. exercised its inherent right to self-defense under customary 
international law 

 The U.S.’s right to act in self-defense is inherent in customary law consistent with the 

U.N. Charter and is not limited to Article 51 of the U.N Charter.  The ICJ has traditionally 

recognized the existence of customary international law through the practice of states and 

opinion juris sive necessitatis, the general belief by the states that a given rule or practice is 

legally dictated.  State practice is established by the duration, uniformity, consistency and 

generality of the legal issue in question.6  First, the U.S. did not abrogate self-defense rights in 

signing treaties.  During the drafting of the Kellogg-Briand Treaty outlawing war, the U.S. 

expressed the view that “[e]very nation is free at all times and regardless of treaty provisions to 

defend its territory from attack or invasion and it alone is competent to decide whether 

circumstances require recourse to war in self-defense.”7  Considering the U.S.’s historical 

                                                 
4 U.N. Security Council Counter-terrorism Committee, http://www.un.org/sc/ctc/ 
resolutions.shtml (last visited Jan. 26, 2007). 
5 Douglas Jehl, New Qaeda Audiotape Urges Muslims to ‘Carry On the Fight,’ The N.Y. Times, 
Oct. 2, 2004, at A7. 
6 Continental shelf (Libyian Arab Jamahiriya v. Malta), 1985 I.C.J. 13, 29-30 (June 3). 
7 Jackson Nyamuya Maogoto, Battling Terrorism:  Legal Perspectives on the Use of Force and 
the War on Terror 94 (Ashgate 2005), citing M. Whiteman (1965), Digest of International Law, 
Vol 5, § 25, 971-72. 
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reservation and the U.N. Charter’s silence, self-defense is an inherent right whose contours are 

shaped by customary international law,8 thereby freeing it from interpretation within the confines 

of Article 51. 

 Second, the language of Article 51 states that the right to self-defense is inherent, 

indicating that the right existed previous to and outside of the framework of the U.N. Charter.9  

Under statutory construction doctrine, “[t]reaty obligations should be liberally construed . . . and 

if the treaty fairly permits two constructions, that interpretation enlarging rather than restricting 

rights under the treaty should be preferred”10 [hereinafter treaty obligation construction].  The 

idea of inherent right to self-defense is supported by Article 2(4)’s prohibition of threat or use of 

force “in any manner inconsistent with the Purposes of the UN,”11 which includes the 

maintenance of international peace and security.12  Because the U.N. Security Council has passed 

numerous resolutions stating Al-Qaeda is a threat to international peace and security, the U.S. 

preserves the inherent right to act in self-defense. 

2. Assuming, arguendo, that U.N. Charter, Article 2(4) is implicated, the 
U.S. acted lawfully in self-defense under Article 51 because it 
continued to suffer “armed attacks” by Al-Qaeda 

 The U.S. acted lawfully because Al-Qaeda’s attacks also constituted “armed attacks” 

under U.N. Charter Article 51.  While the U.N. Charter does not define “armed attack,” treaty 

obligation construction supports an expansive definition.13  Furthermore, “the most natural 

meaning can be contradicted only by clear drafting history.”14  The plain language construction 

                                                 
8 Id. 
9 Id. 
10 1A Norman J. Singer, Statutes and Statutory Construction § 32:9 (6th ed. West Group 2002). 
11 Id. 
12 U.N. Charter art. 1, para. 1. 
13 Singer, supra note 10. 
14 Id. 
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of “armed attack” connotes an organized unit purposefully causing damage with a weapon, such 

as a bomb or plane.  While the International Court of Justice (ICJ) stated that a non-state actor 

backed by a state could conduct “armed attacks,”15 Professor Christopher Greenwood noted that 

it would be strange formalism to require the right of military action against non-state actors as 

dependent upon whether those non-state actors’ actions can be imputed to a state.16  

Consequently, Al-Qaeda’s use of bombs and airplanes against targets constitutes “armed attacks” 

under Article 15. 

3. The U.S.’s action was necessary and proportioned in defending itself 
against Al-Qaeda 

 Customary international law requires the action in self-defense to be necessary and 

proportional.17  The Caroline Doctrine requires the action to be temporally close to the attack it 

suffered.18  Because Al-Qaeda has conducted a continuous campaign spanning more than a 

decade, it is likely that it will continue such attacks into the future, thereby making the U.S.’s 

“targeted killing” contemporaneous to Al-Qaeda’s attacks. 

a. The “targeted killing” was necessary to damage Al-Qaeda’s 
financial ability, which is a legitimate objective in self-defense 

 The U.S. lawfully targeted Al-Qaeda’s financing ability.  In the law of armed conflict, a 

party may lawfully target the logistical resources of the enemy.19  This also includes financial 

structures which contribute to the enemy’s ability to conduct attacks.20  Because the International 

                                                 
15 Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14, 195 (June 27). 
16 Maogoto, supra note 7, at 95, citing Christopher Greenwood, International Law and the 
Preemptive Use of Military Force:  Afghanistan, Al Qaida and Iraq, 4 San Diego Int’l L.J. 7, 17 
(2003). 
17 Military and Paramilitary Activities, supra note 15, at 94. 
18 Michael T. Wawrzycki, The Waning Power of Shared Sovereignty in International Law:  The 
Evolving Effect of U.S. Hegemony, 14 Tul. J. Int’l & Comp. L. 579, 594 (2006). 
19 A. P. V. Rogers, Law on the Battlefield 29-37 (Manchester University Press 1996). 
20 Id. at 31. 
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Convention for the Suppression of the Financing of Terrorism [hereinafter SFT] demonstrates 

the wide recognition that financing is critical to terrorist activity,21 the U.S. lawfully sought to 

destroy Al-Qaeda’s financial structure. 

 The targeted killing was necessary because Mr. Aziz’s contribution to Al-Qaeda is 

inextricable from his person.  His financial expertise and his ability to transport unrecorded 

money and drugs internationally without customs inspections cannot be removed from his 

physical person.  Assuming, arguendo, that Mr. Aziz is considered a civilian, when a civilian 

element is inextricable to a legitimate military objective, the destruction of the civilian element 

lawful under the law of armed conflict.22  Consequently, the targeted killing of Mr. Aziz, whose 

support to the enemy, Al-Qaeda, is inextricable from any putative civilian element, is lawful 

under international law. 

b. The U.S.’s targeted killing was proportional to the harm it 
suffered and to the means required to eliminate the threat of 
Al-Qaeda 

 The U.S.’s response of self-defense was proportional.  Proportionality has two aspect.  

The response in self-defense must be “in proportion to the armed attack,”23 and “proportional to 

force [required] to accomplish the goal.”24  In regards to the latter requirement, Article 

57(2)(a)(iii) of Protocol I states that “[w]here an attack may be expected to cause incidental loss 

or damage to civilians or civilian objects which would be excessive in relation to the concrete 

                                                 
21 International Convention for the Suppression of Financing of Terrorism, Dec. 9, 1999, S. 
Treaty Doc. No. 106-49 U.N. Doc. A/RES/54/109, 39 I.L.M. 270. 
22 Rogers, supra note 19, at 79. 
23 Matthew C. Wiebe, Assassination in Domestic and International Law:  The Central 
Intelligence Agency, State-Sponsored Terrorism, and the Right of Self-Defense, 11 Tulsa J. 
Comp. & Int’l L. 363, 391 (2003) (citing Richard J. Erickson, Legitimate Use of Military Force 
Against State-Sponsored International Terrorism 26 (1989)). 
24 Id. 
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and direct military advantage anticipated, the attack must not be carried out.”25  The U.S. met the 

first aspect of proportionality where it selectively killed one significant Al-Qaeda leader, in 

comparison to the thousands of civilians Al-Qaeda has killed.  The U.S. met the second aspect of 

proportionality because it used the best available technology, Tasers, to minimize unnecessary 

civilian death. 

C. The use of a taser before killing Mohamed Aziz did not violate the law of 
armed conflict 

 Article 41 of the 1977 Additional Protocol I of the Geneva Conventions does not render 

the method of killing Mohamed Aziz unlawful.  This article prohibits the killing enemy hors de 

combat, where he has been rendered incapable of fighting.26  The competing fundamental 

principles of humanity and necessity are reflected by the particular principles of distinction, 

proportionality, and the prohibition on causing superfluous injury or unnecessary suffering.”27  

Specifically, Article 57(1) of Protocol I mandates constant care to spare civilian population.28  

Not knowing precisely how many or who else were present on the vessel, the SEALS might have 

been forced to kill otherwise innocent civilians if those civilians posed a threat.  Faced with this 

circumstance, the broad humanitarian principles of distinction, proportionality, and prevention of 

superfluous injury subsumed the specific mechanism of Article 41(2). 

II. CANADA HAS FAILED TO PROVE THE U.S. VIOLATED TH E LAW OF THE 
SEA WHEN IT BOARDED, SEARCHED AND SEIZED THE MAPLE PRINCESS 

                                                 
25 Rogers, supra note 19, at 57 (citing Protocol I, art. 57.2(a)(iii)). 
26 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, 1125 U.N.T.S. 
3, 16 I.L.M 1391, art. 41, para 2. 
27 Helen Duffy, The “War on Terror” and the Framework of International Law 227 (Cambridge 
University Press 2005). 
28 Protocol I, Art. 57(1). 
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 The United States acted in accordance with the Law of the Sea when it boarded, 

searched, and seized The Maple Princess without first obtaining the explicit approval of Canada.  

The boardings, searches, and seizures by the SEALS and Coast Guard took place at 260 nautical 

miles and over 200 nautical miles, respectively, due east of Canada which the law of the sea 

regards as “high seas.”29 30  Customary international law states that, if there is no prohibitory 

rule, state conduct is permitted.31  The exception to this is that a state may not exercise its power 

“except by virtue of a permissive rule derived from international custom or from a convention.”32  

Customary international law permits the boarding, search and seizure of foreign-flagged vessels 

under limited circumstances.33 

A. The U.S. boarded, searched and seized The Maple Princess pursuant to the 
International Convention for the Suppression of Financing of Terrorism 

 Under treaty law, the U.S. lawfully boarded, searched and seized The Maple Princess 

because it had received implicit permission to act under the SFT.  SFT Article 7 states a state 

party may establish its jurisdiction over the specified offense involving persons who provide or 

collect funds for terrorism-related actions directed against a national of the state34 or against a 

government facility of that State abroad, including diplomatic or consular premises of that 

State.35  Whereas Mohamed Aziz is providing financing for Al-Qaeda, which has attacked U.S. 

citizens and U.S. embassies abroad, the U.S. properly exerted jurisdiction over the offense of 

                                                 
29 Compromis, para. 7, 9. 
30 Convention on the High Seas, April 29, 1958, 13 U.S.T. 2312, T.I.A.S. No. 2100, 45 U.N.T. 
92, art. 1. 
31 S.S. “Lotus,” (France v. Turkey), 1927 P.C.I.J. (ser. A) No. 10, 18-19. 
32 Id. 
33 Robert C. F. Reuland, Interference with Non-National Ships on the High Seas: Peacetime 
Exceptions to the Exclusivity Rule of Flag-State Jurisdiction, 22 Vand. J. Transnat’l L. 1161 
(1989). 
34 SFT, supra, art. 7, para. 2, subpara. a. 
35 Id., art. 7, para. 2, subpara. b. 
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transporting money and drugs, presumably in connection with Al-Qaeda operations.  Once the 

U.S. obtained jurisdiction over the offense, it likewise obtained jurisdiction over The Maple 

Princess to board, search, and seize.36 

B. The U.S. lawfully boarded, searched, and seized The Maple Princess under 
conventions 

 The U.S. lawfully boarded The Maple Princess because customary international law 

permits the right to board a foreign flagged ship if there is doubt as to its right to fly the 

displayed flag.  Article 22(2) of the COHS permits a warship to proceed to verify the ship’s right 

to fly the displayed flag.37  Although The Maple Princess, weighing in excess of 15 tons, 

displayed its name and “port of registry,” it did not display its official number on its hull,38 

which is required of all pleasure craft over 15 tons.39 40  Lacking the display of its official 

number, its certificate of registry under Canadian law was not proper,41 permitting the U.S. to 

verify its nationality under Article 22(2).  Although the U.S. boarded to conduct the targeted 

killing, no facts indicate that the U.S. did not have the ancillary purpose of verifying the vessel’s 

nationality.  In the absence of knowing, the Court does not have sufficient evidence to determine 

that the U.S. did not have a lawful purpose in boarding, independent of the SFT.  Likewise, while 

the facts stipulate the U.S. searched the vessel contemporaneously to the targeted killing, they 

did not specify the purpose of the search.  In absence of knowing the purpose, the Court similarly 

                                                 
36 14 U.S.C.A. § 89(a). 
37 Convention on the High Seas, art. 22, para. 2. 
38 Compromis Clarification, para. 1. 
39 Marine Safety Directorate, Transport Canada, Registration Guide—How to Register a Ship or 
Boat in Canada (2000), http://www.tc.gc.ca/MarineSafety/TP/Tp13414/ 
intrduction.htm#Pleasure-Craft. 
40 Transport Canada, http://www.tc.gc.ca/marinesafety/CES/Small-Commercial-Vessels/GT.htm 
(last accessed Jan. 27, 2005). 
41 Canada Shipping Act 2001, § 57(2). 
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lacks sufficient evidence to rule on whether that search’s purpose fulfilled the Article 22(2) 

requirement. 

 The U.S. lawfully seized The Maple Princess in connection to the crimes of financing 

terrorism and heroin smuggling.  Here, the U.S. gained jurisdiction over the offense of financing 

of terrorism through the SFT.  Once it gained jurisdiction over the offense, it also gained 

jurisdiction over the vessel and its contents.  With jurisdiction and a crime, the U.S. seized The 

Maple Princess in accordance with 14 U.S.C.A. § 89(a).  With no international law that grants 

jurisdiction at one moment but takes away seizure rights at another, the U.S. lawfully exercised 

jurisdiction, then seized The Maple Princess under international law. 

III. THE UNITED STATES LAWFULLY EXERCISED UNIVERSAL  
JURISDICTION AS A RESPONSE TO A JUS COGENS VIOLATIO N 

A. The United States can exercise universal jurisdiction under customary 
international law for the jus cogens violations Mohamed Aziz continued to 
commit as an Al-Qaeda terrorist 

 It is clearly established that a State may exercise Universal Jurisdiction over those crimes 

that represent a jus cogens violation of international law.  Such an exercise of jurisdiction 

depends upon the universality principle that the acts in question are universally condemned by 

the global community (delicta juris gentium) and that each State has a general interest in 

cooperating to eradicate such behavior.42  A preeminent scholar of universal jurisdiction has 

observed that the use of universal jurisdiction is premised upon the crime’s heinousness and the 

locus delicti.  The latter is particularly important when either no country has jurisdiction over the 

perpetrator or is unlikely to exercise it.43  Thus the terrorist threat posed by Mr. Aziz’ use of The 

                                                 
42 The Restatement (Third) of the Foreign Relations Law of the United States § 403. 
43 Michael P. Scharf, Myths, Realities and Prospects:  Application of Treaty-based Universal 
Jurisdiction to Nationals of Non-party States, 35 New Eng. L. Rev. 363, 369 (2001). 
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Maple Princess therefore warrants the current exercise of universal jurisdiction by the U.S. legal 

system. 

 According to the concept of action popularis a state can exercise universal jurisdiction on 

behalf of the community of nations in the interest of preserving its peace and well-being.44  The 

terrorist by undermining the peace and security of every nation becomes a hosti humani generis; 

a threat to the entire society of nations and an affront to the very foundation of international 

law.45  Under the universality principle every state has an interest and right to exercise jurisdic-

tion against this crime regardless of the situs of the offense or the nationality of the offender.46 

 In combination with treaty law, customary international law’s prohibition of terrorism has 

evolved to such strength that terrorism’s unlawfulness is a jus cogens violation similar to piracy 

and slave trade, thereby permitting the boarding, searching, and seizure of instrumentalities of 

terrorism.  Customary international law is based on the evolution of accepted international 

norms.  While the precise definition of terrorism is disputed, states agree that terrorism as a 

concept is universally reviled.  At present, there thirteen protocols and conventions used to fight 

international terrorism.47  In order to overcome the difficulty of agreeing to a broad definition of 

terrorism, states have used a “sectorial” approach where states seek to fight terrorism through 

adoption of numerous multilateral conventions on specific conduct unique to terrorism.48  The 

General Assembly is not a legislative body and has no law-making capacity but its resolutions 

                                                 
44 See M. Cherif Bassiuni, Universal Jurisdiction for International Crimes: Historical 
Perspectives and Contemporary Practice, 42 Va. J. Int’l 81, 88 (2001). 
45 Id. 
46 See Kenneth C. Randall, Universal Jurisdiction under International Law, 66 Tex. L. Rev. 785 
(1988). 
47 UN Security Council Counter-terrorism Committee, http://www.un.org/sc/ctc/law.shtml (last 
visited Jan. 28, 2007). 
48 Maritime terrorism and International Law 70-71 (Natalino Ronzitti ed., Dordrecht) (1990). 
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may reflect customary international law.49  In combination with specific “sectorial” terrorism 

treaties, customary international law has developed such that terrorism and its specific practices 

are universally unlawful.  If international law gives lawful power over a rare crime such as slave 

trade or piracy, it likewise gives power over the present day scourge of terrorism. 

 As was demonstrated in the preceding argument, terrorism has increasingly become a 

global epidemic and the vast majority of countries have ratified a series of international and 

regional treaties prohibiting its conduct.50  The U.S. right to exercise jurisdiction over The Maple 

Princess stems from the imperative goal of preventing the next terrorist attack as well as halting 

and judicially sanction continuing narco-trafficking and terrorist operations.  As this very case 

demonstrates, The Maple Princess was being used to exploit the political and diplomatic cover 

and legal protections provided an “official” Canadian vessel.  Thus, Mr. Aziz, as a key operative 

of Al-Qaeda, made the vessel an essential component of his criminal and terrorist activities. 

 The Maple Princess was transformed into a constructive weapon because it was used for 

its appearance of a privileged status which would shield it from normal law enforcement and 

customs scrutiny and allow for the smuggling of narcotics and contraband.  These smuggling 

operations are a principle the means by which Al-Qaeda finances its terrorist activities against 

civilian populations.51  Mr. Aziz was guilty of funding an organization with very clear political 

goals, while simultaneously pursuing his own financial self-interest quite successfully as a 

                                                 
49 Compensation for Nationalized Property (Texaco v. Libya), 17 I.L.M. 1 (Int’l Arb. Trib. 
1978). 
50 See Amnesty Int’l, Universal Jurisdiction:  The Duty to Enact and Enforce Legislation (2001), 
at http://web.amnesty.org/library/index/ENGIOR530042001. 
51 Terror Groups Rely on Drug Smuggling, Report Shows, Turkish Daily News, April 10, 2006. 
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businessman.52  The ability of global terrorist networks to raise and transfer money is based on 

their ability to launder funds through seemingly legitimate activities.53 

B. Universal jurisdiction is warranted because Mr. Aziz committed war crimes 
through a grave breach of the Geneva Conventions 

 The customary international norms expressed by the Geneva conventions explicitly 

prohibit all forms of intimidation from being used as an instrument of combat.54  The protocol 

applicable to international armed conflicts states clearly:  “The civilian population as such, as 

well as individual civilians, shall not be the object of attacks.  Acts or threats of violence the 

primary purpose of which is to spread terror among the civilian population are prohibited.”55  

This prohibition against sowing terror in a civilian population was reaffirmed in a subsequent 

Convention.56  The Maple Princess was being used to conduct activities in violation of the 

Geneva Conventions.  This activity justifies an assertion of jurisdiction separate from that 

provided by the need to prevent terrorism and narco-trafficking. 

 The Geneva Conventions expressly provided for universal jurisdiction when it codified 

the customary international law of war crimes.  The jurisdiction to adjudicate this offense is 

uncontested by the world community and even extends to non-signatory powers.  Most recently, 

the tribunals in Rwanda and Yugoslavia make explicit reference to the universal nature of war 

crimes in justifying their jurisdiction.57  Additionally, the International Criminal Tribunal of 

                                                 
52 Compromis, paras. 3, 4. 
53 Glenn R. Simpson, Hijacker’s U.S. Money Transfers Illustrate Limits of New Laws in Fighting 
Terrorism, Wall St. J., Dec. 14, 2001. 
54 Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, art. 
3, 6 U.S.T. 3516, 75 U.N.T.S. 287. 
55 Id. 
56 See Protocols Additional to the Geneva Conventions of 1949 (Protocols I & II), opened for 
signature Dec. 12, 1977, 16 I.L.M. 1391, 1492. 
57 Prosecutor v. Tadic, Case No. IT-94-1-I, Judgment, Appeals Chamber P134 (July 15, 1999).  
Ryan Rabinovitch, Universal Jurisdiction in Absentia, 28 Fordham Int’l L. 500 (2005). 
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Yugoslavia found no problem in finding jurisdiction over those who engaged in aiding and 

abetting torture and violations of personal injury, crimes much narrower in scope than terrorism.  

The actus reus requirement was satisfied by providing moral support or encouragement of the 

principals in the commission of the crime.58  The mens rea component requires that the accom-

plice possess “mere knowledge” that his actions will assist the perpetrator in the commission of 

the crime.”59  This requirement was based not solely on the statute granting the tribunal jurisdic-

tion but also on evidence of customary international law reflected in both International 

Instruments and the decisions of the war crime tribunals established in the wake of World War 

II.60  Mr. Aziz’s actions in furthering Al-Qaeda’s criminal goals clearly meet these requirements. 

 The U.S. had strong evidence to indicate Mr. Aziz was using The Maple Princess to 

further Al-Qaeda’s terrorist efforts.  Thus, universal jurisdiction is warranted based on both the 

nature of the crimes Mr. Aziz was facilitating and the deceptive means by which terrorism is 

perpetrated.  Indeed, Mr. Aziz’s use of The Maple Princess to evade detection and normal 

customs procedure is a signature example of Al-Qaeda’s modus operendi to sow terror in 

unsuspecting civilian populations. 

C. The exercise of universal jurisdiction over The Maple Princess was provided 
for by “NATO agreement” and through additional Candian and U.S. 
Collective Security Agreements 

 There is no violation of international law in this case because Canada has given its 

consent to U.S. jurisdiction through both its membership in NATO and its partnership with the 

U.S. in regional terror prevention and narcotic interdiction efforts.  The day after 9/11 The North 

Atlantic Council invoked Article 5 of the Washington Treaty which states: 

                                                 
58 Prosecutor v. Furundzija, TCJ, Case No. IT-95-17/1, 10 Dec. 1998. 
59 Id. 
60 See 1996 Draft Code of Crimes Against the Peace and Security of Mankind, GA Res. 51 (160) 
Jan. 30, 1997. 
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The Parties agree that an armed attack against one or more of them in Europe or 
North America shall be considered an attack against them all and consequently 
they agree that, if such an armed attack occurs, each of them, in exercise of the 
right of individual or collective self-defense recognized by Article 51 of the 
Charter of The United Nations, will assist the Party or Parties so attacked by 
taking forthwith, individually and in concert with the other parties, such action as 
it deems necessary, including the use of armed force, to restore and maintain the 
security of the North Atlantic area.61 

It was later announced that the 9/11 attacks were carried out by “the world-wide terrorist 

network of Al-Qaida [sic], headed by Osama bin Laden and his key lieutenants and protected by 

the Taleban.”  This constituted an attack by Al-Qaeda covered by Article 5 governing NATO.62 

 The exercise of universal jurisdiction over The Maple Princess was necessary to carry out 

the collective self-defense efforts of NATO.  The Maple Princess was transporting a major 

terrorist figure across the North Atlantic to an area proximate to the United States.  The 

contraband being transported aboard the vessel would give Al-Qaeda the financial means to 

carry out another attack against NATO members.  In addition, the heroin provides another key 

nexus with the Afghanistan theater of operations and is a well known source of funding for the 

resurgent Taliban in the region.63 

 The government of Canada, as a close ally to the U.S. and as a key member of NATO, 

has given political and diplomatic endorsement for the U.S. to exercise operational discretion in 

its campaign against Al-Qaeda in Afghanistan and North America.  Canada publicly 

acknowledges that in order to protect itself and its allies, the U.S. may when necessity dictates, 

                                                 
61 See Press Release (2001) 124, www.Nato.int/docu/pr/2001/p01-124e.htm; North Atlantic 
Treaty, Apr. 4, 1949, art. 5, 63 Stat. 2241, 2244, 34 U.N.T.S. 243, 246. 
62 Statement by NATO Secretary General Lord Roberton, 
www.Nato.int/docu/speech/2001/s011002a.htm. 
63 Carlotta Gall, U.N. Aide Says Afghan Drug Trade Pays for Terrorist Attacks, N.Y. Times, 
Sept. 5, 2003, at A5. 
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assert its authority outside of the usual bounds of sovereignty.64  The Canadian Military has been 

an active partner in the U.S. efforts and has provided both logistical and combat support to the 

operations that followed 9/11.  Canada still maintains some 2,300 troops in Afghanistan under 

Operation Archer in support of the U.S. lead Operation Enduring Freedom.  Canada has also 

participated in U.S. led maritime interdiction and screening efforts designed to stop vessels 

harboring terrorists or those engaged in terrorist activities.65  Moreover, both the U.S. and 

Canada have joint-law enforcement programs such as Integrated Border Enforcement Teams 

(IBETs) to prevent criminals from exploiting the international border to evade justice.66  These 

actions demonstrate a clear grant of permission to the U.S. to seize vessels in routine efforts to 

halt a future Al-Qaeda attacks.  For Canada to suddenly change its policy and rescind its 

permission for the U.S. to exercise jurisdiction is a violation of pacta sunde servante; the long-

standing principle of international law stating that commitments must be honored.67 

 Under the U.N. Convention Against Illicit Traffick in Narcotic Drugs and Psychotropic 

Substances, a state may assert jurisdiction over, and, subsequently confiscate any vessel outside 

its territory being used as an instrumentality to further illegal drug-trafficking under that state’s 

law.68  The jurisdictional requirements are satisfied in this case given the probable effect on the 

United States of $20 million of Afghan heroin will have on the United States drug trade. 

                                                 
64 Statement by Department of Foreign Affairs and International Trade Canada, 
http://www.dfait-maeci.gc.ca/foreign_policy/nato/nato_and_canada-en.asp (last visited Jan. 31, 
2007). 
65 Press Release National Defense and Canadian Forces (2001) BG-01.035, 
www.forces.gc.ca/site/newsroom/view_news_e.asp?id=297 (last visited Jan. 31, 2007). 
66 International Narcotics Control Strategy Report 2006, Canada, Mexico and Central America, 
http://www.state.gov/p/inl/rls/nrcrpt/2006/vol1/html/62107.htm. 
67 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331, 8 I.L.M. 679. 
68 Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, Dec. 20, 
1988, 1582 U.N.T.S. 164, 28 I.L.M. 497 [hereinafter Narcotics Treaty]. 
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IV. THERE IS NO INTERNATIONAL LAW THAT WOULD DICTAT E THE 
APPLICATION OF THE HEAD OF STATE IMMUNITY DOCTRINE TO 
PREVENT THE UNITED STATES FROM APPLYING ITS LAW TO A VESSEL 
WITHIN ITS JURISDICTION 

A. The U.S. judicial forfeiture proceedings against The Maple Princess are 
lawful under international law and do not involve any legal action against a 
head of state for which immunity can be sought 

 There is no judicial precedent under international law for the head of a government to be 

granted immunity as a means to claim private property already seized as part of a law 

enforcement action.  Modern cases dealing with head of state immunity involve the arrest or 

detention of the official.69  Underlying sovereignty concerns are raised by in absentia judicial 

proceedings of active or former government ministers.  The Maple Princess is not a state official 

and its seizure does not criminally implicate any officials. 

B. Even if there were a law compelling the application of Head of State 
Immunity, it would not cover the Prime Minister’s private yacht  

 There is no customary international law that would compel the application of head of 

state immunity.  The Maple Princess is not covered under either the doctrines of functional or 

personal immunity.  Traditionally, the doctrine of head of state immunity has been accorded only 

to actions that are related to official functions.  Head of state immunity stems from “notions of 

sovereign equality and is aimed at ensuring that states do not unduly interfere with other states 

and their agents.”70  From this recognition of sovereignty are derived the concepts of immunity 

ratione personae and ration materiae.  The former relates to the official as a person and the latter 

to the official acts undertaken by such a person.71  Neither of these immunities has been 

                                                 
69 Case Concerning the Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belgium), 2002 
I.C.J. 41 I.L.M. 536. 
70 Dapo Akande, International Law Immunities and the International Court, 98 Am. J. Int’l L. 
407 (2004). 
71 Id. 
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implicated in this judicial forfeiture case. 

 The rationale behind head of state immunity includes an acknowledgement of the 

official’s freedom to travel abroad in his official capacity.72  This privilege is not being 

compromised by the current forfeiture proceedings.  The U.S.’s assertion of criminal jurisdiction 

over the vessel does not implicate the interests of Canada or Canadian officials.  Indeed, the 

alleged offense triggering the proceedings relates to drug and terrorist activity not related to 

Canada’s foreign policy and no criminal or civil liability attaches to the Prime Minister. 

 It is well understood by commentators on the immunity that acts by the head of state 

which are public (de jure imperii) are given immunity, while acts which are private (de jure 

gestionis) are not.73  In 2001, the International Law Commission defined the state for 

international law purposes as “whatever its character as an organ of the central government or of 

territorial unit of the state.”74 

C. Customary international law as reflected in international instruments and 
state practice applies head of state immunity to only a limited category of 
privileges 

 Head of state immunity is similar to sovereign immunity as a doctrine of international 

judicial comity that is applied with discretion by domestic courts.  A House of Lords Appeal 

decision that examined the practices, traditions and jurisprudence of the immunity concluded that 

courts recognize a great many exceptions to the 19th century doctrine of absolute immunity.75  

                                                 
72 Michael Tunks, Note, Diplomats or Defendants?  Defining the Future of Head-of-State 
Immunity, 52 Duke L.J. 651, 653 (Dec. 2002). 
73 Lee M. Caplan, State Immunity, Human Rights, and Jus Cogens:  A Critique of the Normative 
Hierarchy Theory, 97 AJIL 741, 743 (2002). 
74 United Nations, International Law Commission, Draft Articles on the Responsibility of States 
for Internationally Wrongful Acts, Report of the ILC on the Work of its Fifty-third Session, 
GAOR, 56th Sess, Supp No 10, Art. 4, UN Doc A/56/10 (2001). 
75 Jones v. Ministry of the Kingdom of the Interior (Kingdom of Saudi Arabia), No. HQ 
02X01805 (Q.B. July 30, 2003), http://www.redress.org/Briefs/Judgment.pdf. 
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Under the “restrictive theory” of sovereign immunity, commercial activities are not immune 

from suit.  It is firmly established as opinion juris that head of state immunity does not apply for 

claims arising out of commercial activities for government entities.  This modern principle of 

head of state immunity has been articulated in a number of domestic and international laws 

addressing state immunity laws.76  While the U.N. convention addresses only civil cases, it is 

inferable in pari materia that the restrictive theory of sovereign immunity has achieved the force 

of customary international law when applied to a head of state’s personal business matters. 

 Moreover, The Vienna Convention on Diplomatic Relations and Optional Protocol on 

Disputes is not applicable to the activities of family members not employed as part of an official 

mission.77  The Maple Princess was the personal property of the Prime Minister and was being 

used ostensibly for personal activities.  The PM’s brother was using the vessel to entertain an old 

school friend and was not engaged in any official diplomatic or state related activity.78  In this 

case, The Maple Princess was rented to the Prime Minister’s brother for a more than “nominal 

fee.” 

D. The application of immunity to this case would obviate existing agreements 
already in force and violate the sovereignty of the United States 

 The United States and Canada have established specific conventions regarding mutual 

assistance in legal and criminal manners and have specifically signed an agreement on the 

                                                 
76 See State Immunity Act, 1978, (Eng.), Art. 3, reprinted in 17 ILM 1123 (1978); State 
Immunity Act, R.S.C. 1985 (Can.); The European Convention on State Immunity, May 16, 1972, 
Arts. 10, 13, Europe. T.S. No. 74, 11 ILM 470 (1972); UN Convention on Jurisdictional 
Immunities of States and Their Property, Dec. 3, 2004, GA Res. 59/38 (adopted without a vote). 
77 Art. 3, 23 U.S.T. 3227; 1961 U.S.T. LEXIS 883. 
78 Compromis, para. 3. 
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sharing of forfeited assets of drug-traffickers.79  Article 9(e) of The Inter-American Convention 

on Mutual Assistance in Criminal Matters permits a country to refuse to cooperate on a request 

regarding seized goods when it compromises the sovereignty or public policy of the requested 

state.  In this case, the release of a vessel used by the narco-terrorist Aziz for whatever reason 

would not only send the wrong signal to potential offenders but also require the reversal of the 

government decision to undertake judicial proceedings.  The act of drug smuggling and narcotics 

trafficking is a crime in both countries.  Both the United States and Canada are signatories to the 

major multinational agreements concerning the prevention of narcotic trafficking.80  To ignore 

provisions of the agreements to which the U.S. has freely consented, would violate its 

sovereignty and would undermine the principle of comity; the very interest the immunity 

doctrine was developed to protect. 

CONCLUSION 

 It is respectfully submitted that the U.S. did not violate international treaty or customary 

law in its actions against Mr. Aziz and The Maple Princess.  The U.S. acted reasonably in 

preventing a key Al-Qaeda operative conducting terrorist activities near its borders.  The law 

enforcement measures and judicial proceedings undertaken by the U.S. in this case have been 

lawful and abide in spirit and letter to existing agreements, treaties and principles governing 

international law. 

       Respectfully Submitted, 
 
       Counsel for the United States, 2007-12 

                                                 
79 Agreement Between the Government of Canada and the Government of the United States of 
America Regarding the Sharing of Forfeited Assets and Equivalent Funds, 
http://www.lexum.umontreal.ca/ca_us/en/cts.1995.06.en.html. 
80 Narcotics Treaty, supra note 68. 


