2006-07
NIAGARA INTERNATIONAL MOOT COURT COMPETITION

A Dispute Arising Under
The Statute of the International Court of Justice

March 2007

THE GOVERNMENT OF
CANADA
(Applicant)

V.
THE GOVERNMENT OF

THE UNITED STATES OF AMERICA
(Respondent)

MEMORIAL OF THE RESPONDENT

TEAM # 2007-13



TABLE OF CONTENTS

STATEMENT OF FACT S o e e e e, ii
ISSUES PRESENTED. ... ..uiiiitiit it e e s e e et e e e e et e e aeen %
STATEMENT OF JURISDICTION. .. ... e e e e e e, Vi
INDEX OF AUTHORITIES . ... ittt e e e e e e e e e aeas Vil
SUMMARY OF THE ARGUMENT ...ttt e e e 1
ARGUMENT ......................................................................................... 2
The United States Properly Exercised Universal Jrisdiction Over The
Maple Princess... .2
A. Terrorlsm is a crrmlnal offense under |nternat|onal Iaw that IS
condemned by the world community of nations.. .3

B. The Maple Princessvas acting in a way analogous to a prrate ship
and was thus subject to the doctrine of universal

L8 [{ox 1o o 1R P 5
Il. The Maple Princesss Not Subject to the Protections of Head of State
Immunity for Purposes of the Current Forfeiture Action.. 4
A. The Vienna Convention does not protect Prrme erster Sharper
from suitin the INStaNt Case ..........oovvi i, 7
B. The Law of the Sea Treaty does not grant immumnytto a ship in
this circumstance.. .8
C. Customary |nternat|onal IaW does not afford |mmu1|ty to Prlme
Minister Sharper... ) )
1. The FSIA is not appllcable to |nd|V|duaIs or Hleads of
S A e 9

2. Mr. Sharper did not receive a grant of immuriigm the U.S.
State Department and the US Courts properly fohatdimmunity

(V22 S =T o] o] o] = 1= 11

lll. The United States Acted Lawfully When its Navy SEALS Boarded and
SeizedThe Maple PriNCeSS. .o it e e e e e e e e 13
A. The United States had the right to board, searctand seizeThe
Maple Princess... .13

B. The United States d|d not have an oblrgatlon toeport |ts actlons to
the Canadian government... .15

IV. The United States’ Elimination of Mohamed AZIZ as a Terrorlst Threat
to the United States and The International Communig at Large was Proper

Under International Law....... ..o e e e 15
A. The United States acted properly under the doctne of self-defense
as established by th€arolinedoctrine..................cocoiiiinnn. 16
PRAYER FOR JUDGMENT ...ttt e e e e e e e 2022 20



STATEMENT OF FACTS

On September 11, 2001, the world changed forevidre images of men and women
leaping more than eighty stories to their deathsltgionized the way the world thinks and deals
with the problems of terrorism and the potenti@@vastating impact it can have on the lives of
human beings across the globe. The Al-Qaeda tstrrarganization claimed responsibility for
the attacks and was proud of the innocent civitiamder they had perpetrated that September
morning. Al-Qaeda is still a threat to world peaas witnessed by the bombings in Spain and
the numerous attacks planned and executed by teniaation in the years leading up to
September 1 Al-Qaeda is still a danger to the world and mafyts military and financial
leaders are still at large, and it is the dutyled tnternational community as a whole to bring
them to justice for the suffering and damage theyehnflicted on the world community.

In 2003, Mr. Stephen Sharper, the current Primeid¢en of Canada, purchased an 85
foot luxury catamaran that he planned to use wleetobk his family on vacations. Three years
later, his brother-in-law, Mr. Flan Tomagin leaged boat from Mr. Sharper for a two-month
sailing vacation to Ireland. Mr. Sharper agreed l@asedrhe Maple Princes® his brother-in-
law for $500 a month during June and July of 2008. Tomigan sailed to Ireland and while he
was there, he met up with a long time friend, Mohdmed “Max” Aziz and his wife Estelle.
Tomigan and Aziz arranged to have Aziz sail bacKamada with him when they left Ireland for
home.

These two seemingly unrelated events are intimatelynected. September 11, 2001
showed the United States and the rest of the wbddtterrorism is a global force that must be
stopped before it has a chance to fester, growstiice again. At the beginning of June the

United States Central Intelligence Agency and tingdd States National Security Agency were



able to intercept and decrypt a number of sigmificglectronic mail pieces, sent by Mohamed
Aziz which confirmed that he was the chief finamoxé the terrorist organization Al-Qaeda.

Mohamed Aziz had been with the organization for edime and had been financing terrorist
plots during his tenure. The communications alsticated that Aziz would be on board a
pleasure yacht headed for Canada from Galway,nldeten July 2, 2006 with millions of dollars

in Swiss Bearer Bonds on his person.

The information gathered by these two agencies prvasented to the President of the
United States who signed Presidential Decision diive (PDD) 2006-08 which ordered the
Navy SEALS to interdict the terrorist threat. QulyJ16, 2006 a PC-1 Cyclone Class Special
Ops vessel was dispatched to follow and interdietship as it sailed from Canada. Whether the
United States was apprised of the ship’s countrgrigfin or flag state at the time of interdiction
is not clear from the record. When the SEALS rhetghip, they were 260 nautical miles from
Canada, clearly in non-territorial waters.

Once they met up with the ship, a team of Navy B&Avent onto the ship, eliminated
the terrorist threat as directed, and confiscateehty million dollars in Swiss bearer bonds,
confirming the accuracy of the e-mail messagesthEuy the SEAL team found a suitcase full of
what appeared to be pure heroin. of the illegagsirand took control of the boat. The United
States took the boat to harbor at Portsmouth Haalpodr took the remaining passengers into
custody. The three remaining passengers were faleased, but the United States retained
possession ofhe Maple Princesand instituted forfeiture proceedings under Fddetatute.

The Prime Minister challenged the forfeiture pextiegs. Lawyers representing the
Canadian government appeared before the DistriattGo New Hampshire on August 17, 2006

and argued that the actions of the United Statee wlegal and that the vessel could not be



seized. On September 4, 2006 the District wrd®eraCuriam opinion rejecting Canada’s claims
outright and found that the actions taken abodnd Maple Princessvere legal. The United
States Court of Appeals for the First Circuit affed the decision with a one sentence ruling.
Aziz's widow also sued the United States underAhen Tort Claims Act for what she
called the wrongful death of her husband. TherBisCourt for Washington D.C. denied her
claim on September 16, 2006. Her appeals werecorssful, resulting in United States Court
of Appeals for the District of Columbia upholdingetopinion of the District Court. On October
3, 2006 the United States Supreme Court denied ¥aiitcertiorari in both cases. As a result of
these adverse rulings the Prime Minister of Carcolsed the Peace Bridge Border Crossing on
October 5, 2006 and stated that it would not reap@ass the United States agreed to have the
case heard before this Court. The United Statggi@sced to Prime Minister Sharper’s demands
as there was no other real alternative. Upon tfeads, the case is now before this Honorable
Court.They called the coastguard before leavingbib&t. The Coast Guard who came with a

search warrant, took control



ISSUES PRESENTED FOR ADJUDICATION

Did the United States violate international law whi¢ conducted the “targeted
killing” of Canadian national Mohamed Aziz?

Did the United States violate the Law of the Seanvit boarded, searched, and
seizedThe Maple Princeswithout first obtaining the approval of Canada?

Was the United States’ exercise of “universal pligBon” over The Maple Princess
lawful under international law?

Should the doctrine of “head of state immunity” et U.S. judicial forfeiture
proceedings againghe Maple Princess



STATEMENT OF JURISDICTION
Both parties to the suit have submitted to thesgliation of the Court to resolve the
dispute over the actions taken by the United Stamsernment on board the shifhe Maple
Princess while international waters off the coast of Camad he resolution of this case turns on
the appropriate interpretation of multilateral tyeagreements and customary international law,
both of which are within the purview of this Cogrjurisdiction. Such right to hear cases or
disputes of the type presented by this case igepdyy Article 40(1) and 36(1) of the ICJ

Statute.
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SUMMARY OF THE ARGUMENT

Four issues have been presented to the Court jlediadtion, two of which would
prevent the United States from instituting forfegtproceedings. The argument addresses those
two issues first; namely, whether the United Statedd exercise universal jurisdiction at the
time it interdictedThe Maple Princesand second whether the doctrine of Head of State
immunity is applicable to Mr. Sharper’s boat unttex facts at bar. The United States will argue
that terrorism and all acts associated with tesrorare universally condemned by the
international community and as such are subjeahteersal jurisdiction. Following the
jurisdictional argument, the United States will derstrate that under the three applicable
sources of immunity available in this case, Primaider Sharper and his boat are not protected
from forfeiture proceedings by any of them.

Once these first two arguments are dispensed thighegality of the search and seizure
of The Maple Princesby the Navy SEALS. The right of search and seizsicontrolled by the
jurisdictional argument and more importantly by tieetrine of pre-emptive self defense. Under
the auspices of both doctrines the United Statesigaroperly when it took action against
Mohamed Aziz and seized the vessel. Upon discgskanmerits of the proper search and
seizure, the doctrine of pre-emptive self defendiebe discussed. The United States will
demonstrate that it acted properly under the tiathily accepted practices of self defense
recognized in international law when it preventedhdmed Aziz from reaching the shores of
North America.

After the four issues have been discussed itheilabundantly clear that the United
States acted lawfully under the controlling law &tirfour issues and, as such, this Court should

DENY Canada’s petition to prevent the United Stétesy instituting forfeiture proceedings.
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ARGUMENT
The United States has respectfully submitted tguhiediction of this Court for the purpose of
determining the appropriateness of the actionsntalk#oard the shiphe Maple Princessand
the subsequent seizure of the same.
I. The United States Properly Exercised Universalurisdiction Over The Maple Princess.

The United States acted with proper authority wih@mterdicted and subsequently seized
The Maple Princessinder the customary international law principleuoiversal jurisdiction.
The doctrine of universal jurisdiction allows atst&o stop and prosecute crimes that jase
cogens or “crimes that affect the international commuyrand are against international lav.”
Accordingly, “universal jurisdiction allows any mat to prosecute offenders for certain crimes
even when the prosecuting nation lacks a traditioeaxus with either the crime, the alleged
offender, or the victim® Based on this uncontroversial synopsis of thetriteg the United
States must show that a crime affecting the intewnal community was committed and that the
United States had the proper authority to prohtitgt crime through force. In this case, both
requirements are fulfilled based on two differaattanales.

The facts in this case are very cledhe Maple Princeswas harboring and transporting
Mohamed Aziz, a major terrorist and chief finan@éthe Al-Qaeda terrorist organization. His
presence oifthe Maple Princessonstituted a violation of customary internatiol@al which has
unanimously condemned terrorists and their aofisites crimes against the international
community. On that ground the United States haditjht to exercise universal jurisdiction. In

the alternative, if terrorism is not recognizedtbig Court as a crime universally condemned by

! Jordan J. PausEederal Jurisdiction Over Extraterritorial Acts @rrorism and Nonimmunity for Foreign
Violators of International Law Under the FSIA argbtAct of State Doctrin@3 Va. J. Int'l L. 191, 211 (1983). C.f.
Restatement (Third) U.S. Foreign Relations Law §404

2 Kenneth C. Randallniversal Jurisdiction Under International La\86 Tex. L. Rev. 785 (1988).
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the international community sufficient to raise wersal jurisdiction, the United States had the
right to interdictThe Maple Princesss its actions were analogous to those of agpuadsel.

A. Terrorism is a criminal offense under international law that is condemned by the world
community of nations.

The international community has consistently shawmunanimous disdain for terrorism
in all of its forms. “In 1985 the United Nations unanimously passed a resolution condemning
terrorism. Under the resolution, the General Adsgriunequivocally condemns, as criminal, all
acts, methods and practices of terrorism, wheramdrby whomever committed, including those
that jeopardize the friendly relations among Stated their security.* After the horrific
murders committed on Septembef"12001, by the Al-Qaeda terrorist organization, @eneral
Assembly again condemned terrorism in all of iterf® as criminal. In that resolution, the
General Assembly “reiterates that criminal actemdied or calculated to provoke a state of terror
in the general public, a group of persons or paldicpersons for political purposes are in any
circumstances unjustifiable, whatever the consta@ra of a political, philosophical, ideological,
racial, ethnic, religious or other nature that rbayinvoked to justify them*” Again in 2004 the
U.N. Security Council

Condemnled] in the strongest terms all acts ofotesm irrespective of their

motivation, whenever and by whomever committed as of the most serious

threats to peace and security,

Call[ed] upon all States to cooperate fully in flyht against terrorism, especially

with the States where or against whose citizen®rist acts are committed in
accordance with international law, in order to fideény safe haven and bring to

justice ... any person who supports, facilitates,tipipates or attempts to
participate in the financing, planning, preparation commission of terrorist
acts..”

® Tina GarmopInternational Law of the Se&econciling the Law of Piracy and Terrorism In the
Wake of Septembet”, 27 Tul. Mar. L. J. 257, 275 (Winter 2002)(citiGgA. Res. 40/61 U.N. GAOR, 40
Sess., Supp. No. 57, at 507, U.N. Doc. A/40/10@8%)).

*U.N.G.A. Res. 57/160 U.N. GAOR, 8Bession, U.N. Doc. A/57/27 (2002).

®U.N.S.C. Res. S/Res/1566 5(58leeting (2004).
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These statements alone show significant prooftti&international community views terrorism
as a criminal threat to global peace and securggificant enough to give rise to universal
jurisdiction to stop and prosecute. However, nwasmultilateral treaties demonstrate the fact
that terrorism and acts associated with terroriser@cognized as universally condemned. Most
significant in this case is the International Cami@n for the Suppression of the Financing of
Terrorism® Article 2(1)(b) of the Convention states:

Any person commits an offense within the meaninghi$ convention if that

person by any means, directly or indirectly, unlkatlyf and willfully, provides

funds with the intention that they should be usethahe knowledge that they are

to be used to carry out ... any other act inte3ndezhtise death or serious bodily

injury to a civilian or to any other person notitakan active part in the hostilities

... when the purpose of such act ... is to intimidate gopulation or to compel a

government or an international organization to dalstain from doing any att.

In this case, the United States Government hadiesimpnable intelligence from Aziz
himself confirming his connections to Al-Qaeda, ooly as a supporter, but also as its chief
financier. That intelligence, which included adsmms by Aziz in encrypted e-mails, stated that
Aziz would be on a boat headed for North Ameriaarfrireland on the date and time it was in
fact intercepted. Most significantly of all, MohathAziz stated in the same heavily encrypted
electronic mail message that he would be travelith twenty million dollars in untraceable
Swiss Bearer Bonds aboard the same vessel. Tied@me reviewed the information and
ordered the Navy Seals to intercept the boat amdinate this terrorist threat before he arrived
on the shores of North America. The Navy Sealdicoed that Aziz did in fact have the Bearer
Bonds in his possession and also found that heahagtuivalent amount of illegal heroin under

his control. The overwhelming body of evidencespesively demonstrates that terrorism is

currently recognized as a criminal act that is @nded as being a threat to global security and

®U.S. Treaty. S. Treaty Doc. No. 106-49. 2000 VBB@6022 (Treaty).
"1d. at Art. 2(1)(b).
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peace. |If the Court accepts this evidence, theéednttates acted properly when it exercised
appropriate jurisdiction to stop Aziz from coming North America and setting up further
terrorist activities both in Canada and likely theited States.

B. The Maple Princessvas acting in a way analogous to a pirate ship anslas thus subject
to the doctrine of universal jurisdiction.

The United States Courts found tii&e Maple Princeswas acting like a pirate vessel at
the time the Cyclone Special Ops boat intercepted the high seas. The Law of the Sea Treaty
explicitly provides that piracy is subject to unisal jurisdiction. Article 100 states that “[a]ll
States shall co-operate in the repression of picacthe high seas or in any other place outside
the jurisdiction of a Staté’”Authorities have universally recognized that pjras a crime
subject to universal jurisdiction and this extemsiyrisdiction arises from the world
community’s understanding that piracy is a glolaéat to commerce. The question here then
is whether or nofThe Maple Princeswas acting in a manner that would submit it tovarsal
jurisdiction as a pirate ship.

There is substantial support for the idea thabtest acts at sea should be considered as
acts of piracy, though the most significant stateimeas that made by L. Oppenheim. He
concluded: “There is substance in the view thatctwytinuous usage, the notion of piracy has
been extended from its original meaning of predaémts committed on the high seas by private
persons and that it now covers generally ruthlegs af lawlessness on the high seas by
whomsoever committed® WhenThe Maple Princessiolated international law by harboring
and transporting one of the most dangerous intemalt terrorists to North America with

untraceable bearer bonds and millions of dollarglizit narcotics, she was acting as a pirate

8S. Treaty Doc. No. 103-39 Article 100 (1958), 1992 725374

927 Tul. Mar. L. J. 257, 260 (Winter 2002)(citingwrence Kahn, 20 Tul. Mar. L. J. 293, 322 (1996).

19 Malvina HalberstaniTerrorism on the High Seas: The Achille Lauro, Rirand the IMO Convention on
Maritime Safety82 Am. J. Int’l. L. 269, 289 (1988)(citing 1 L. ppenheim, International Law 608-9. 1955)
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vessel. “Terrorists today, like pirates of olde @ threat to all states and no state is willing to
assume responsibility for their acts. Since theyndt confine their attacks to the vessels of a
particular state, but attack vessels and natiasfaisany states indiscriminately..*””

Though the actions dfhe Maple Princesdo not fit those strictly established by the Law
of the Sea Convention in Article 101 and 103 theyyrstill be considered piracy. Based on the
incident with theAchille Laurq it is clear that terrorists are willing to useritimme vessels and
equipment to further their private ends and “a pidgday might reasonably conclude that the
laws of piracy should apply to terrorist attackem®vhough the motive was something other than
personal gain®*

Canada will inevitably contend that this was notattack against another ship and in fact
no attack occurred except when the US Navy Seatsded the ship and completed their
mission. While this is true, there are significanticy reasons why this Court should reconcile
the customary international law prohibition agaipstacy and terrorism. “A reconciliation
between conceptions of piracy and terrorism woubdbde more effective prevention and
punishment of such acts” and “erasing such a distin would provide greater clarity into what
acts of terrorism may incur jus cogens standingnasitioned in the Restatement (Third) of
Foreign Relations section 40%” This Court should make such a reconciliatiorhis tase, and
recognize that the actions taken by Aziz, to tragehe United States with terrorist monies and
drugs, were piratical. Furthermore, as acts o&qyy they should be subject to universal
jurisdiction under customary international law, ahds the United States was within its rights to

intercept the vessel under that principle.

" Malvina Halberstam, Terrorism on the High Seas ARbhille Lauro, Piracy and the IMO Convention on
Maritime Safety. 82 Am. J. Int'l. L. 269 (1988).

121d. at 269 (1988).

1327 Tul. Mar. L. J. 257, 275 (Winter 2002).
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[I. The Maple Princesss Not Subject to the Protections of Head of Statenmunity for
Purposes of the Current Forfeiture Action.

There are three means by which the Canadian gaosarncould seek to assert Head of
State immunity in this case. The first has itsreeun the Vienna Convention on Diplomatic
Relations, looking specifically at Article 31 whiéstablishes diplomatic and consular immunity
from criminal proceedings in foreign nations. Tkecond has it source in customary
international law principles concerning head otestammunity and whether the United States
government acted appropriately in denying the gadntmmunity. In this specific case, as it
concerns a vessel owned by a head of state, Camagaattempt to assert the immunity
protections of Article 96 of the Law of the Sea €emtion. On all three grounds this Court
should deny Canada’s application for immunity amidva the forfeiture proceedings to go
forward.

A. The Vienna Convention does not protect Prime Mirster Sharper from suit in the
instant case.

The Vienna Convention on Diplomatic Relations degpecifically with the issue of
immunity for government agents in foreign criminadoceedings. Article 31 provides in
pertinent part:

A diplomatic agent shall enjoy immunity from thanecmnal jurisdiction of the

receiving State. He shall also enjoy immunity frasicivil and administrative

jurisdiction, except in the case of ... (c) an actielating to any professional or
commercial activity exercised by the diplomatic rigen the receiving State
outside his official function&?

Even assumingrguendothat the Prime Minister qualified for immunity werdthe Convention,

in this case it would be inappropriate. First, [8harper was not acting as a diplomatic agent in

a foreign State when the action took place. Tloeeehe is technically not even within the

14 Vienna Convention on Diplomatic Relations. 23 U.R227, Art. 31(1)(c) (1972).
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protections of the Convention. Even pretending beadid qualify as a diplomatic agent, when
Mr. Sharper leasedhe Maple Princesso his brother-in-law for the purpose of sailing o
vacation to Ireland, the boat was not being usedafoy Canadian governmental relations.
Rather, the leasing of the boat was a private camialeact, the type of which is explicitly
excepted from the protections of immunity underidet 31 of the Convention.The Maple
Princess being used outside the functions of the headaitsand government in any fashion,
cannot be afforded the protections of immunity ggdnunder the Vienna conventions and
therefore the forfeiture proceedings should go &dy

B. The Law of the Sea Treaty does not grant immurytto a ship in this circumstance.

The Law of the Sea Treaty also addresses the isttubefore the Court today. The
Prime Minister is seeking to protect his ship frdanfeiture proceedings by extending the
protections of his Head of State immunity. The Lafwhe Sea Treaty explicitly states in Article
96 that “[s]hips owned or operated by a State asetwnly on government non-commercial
service shall, on the high seas, have complete mitsnérom the jurisdiction of any State other
than the flag State'®> Immunity then can be granted under the Law ofSba Treaty only if the
ship is owned by a State and is being used onhgémernment non-commercial business. In
this case, neither of these elements is fulfilled.

First, Mr. Sharper is asserting that the ship nstgrted by Head of State immunity
because he has used it for government functioneweier, the boat is not owned by the
Canadian governmentThe Maple Princess owned by Mr. Sharper and is thus not subject to
immunity under the Law of the Sea Treaty. If thigrfé Minister wishes to assert that the boat is
owned by the government, then he may be able trtagsmunity, but only if the boat was being

used for government purposes.

5 Law of the Sea Treaty. S. Treaty Doc. No. 103-38cke 96 (Treaty 1958)

17



As discussed above, the ship was being leased tordther for the purposes of sailing to
Ireland on a private vacation. His brother was acting as a diplomat or official of the
Canadian government and thus cannot claim the girotes of Head of State immunity.
Furthermore, if Prime Minister Sharper asserts tiatship was on official government business,
the Prime Minister would be suggesting that the &daém government is in the business of
providing travel and shelter to a widely known oeist who was coming to North America.
Certainly this is not something to which the Caaadgovernment or the Prime Minister are
unwilling to stipulate. Thus, the ship is not gcted by immunity under a treaty signed by both
parties.

C. Customary international law does not afford immunity to Prime Minister Sharper.

As Prime Minister Sharper is not protected undénee of the relevant multilateral
treaties on the issue, his only recourse is toocoaty international law. “Head of State
immunity is a principle of customary internatiotelv, requiring that a ‘head of state be immune
from the jurisdiction of a foreign state’s courds,least as to authorized official acts taken while
the ruler is in powet> The standards for applying the customary doetriri head of state
immunity as stated above is a vague concept foclwimdividual States had adopted procedures
for applying the rule. In the United States, detieations concerning the extension of head of
state immunity have two possible sources: firgipugh the Foreign Sovereign Immunities Act
(FSIA) and second, through recommendation of thé&ednStates State Department. After
looking at the application procedure for both sesrof immunity, it will be clear that customary
international law as applied in American Courts wasectly denied to Prime Minister Sharper.

1. The FSIA is not applicable to individuals or toHeads of State.

'8 Shobha Varughese George. Head-of-State Immunitiydinited States Courts: Still Confused After Rilese
Years. 64 Fordham L. Rev. 1051, 1054 (1995)(citmge Grand Jury Proceedings, Doe #700 817 F.128,11110
(4" Cir. 1987).
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The United States Congress has codified the agtend immunity concerning suits of a
foreign State in United States Federal Court. 2B.0. 1605 states in pertinent part:

A foreign state shall not be immune from the juesidn of courts of the United

States in any case—...(2) in which ... an act outsidetérritory of the United

States in connection with a commercial activitytlod foreign state elsewhere and

that act causes a direct effect in the United Staté
The statute’s language is ultimately clear. Onfjoaeign State” is immune from suit under the
FSIA. The rest of the act is directed at the axtiof a foreign state and rarely, if ever, mentions
an agent of the State. Further, scholarship orF®i& and Head of State immunity doctrines
have clearly explained that the two are not coretect'Following the enactment of the FSIA, a
substantive immunity for foreign heads of stateasai@ from the doctrine of sovereign immunity
came into existence. Since the plain languagbefSIA did not cover sovereign immunity for
heads of state, the courts fashioned a separatenityrio cover this concep® This led to the
current state of the law of immunity in the Unitgthtes.

The FSIA sought to delineate between public fumgtiand the private functions

of sovereign entities.... Unfortunately Congressrttl define the extent to which

the FSIA applied to sovereign individuals.... Thegem# state of the law is that

[the] State department may intervene in some igs&n.. The current rule

appears to be that head of state immunity remaibgst to suggestions from the

State Departmerit,
The FSIA only applies to suits brought againstifpmestates or property owned by foreign states.
In the case at bafl,he Maple Princesselongs to Mr. Sharper, not the Canadian govenhme

Thus, under American law, Mr. Sharper could noinclthe protections of the FSIA and prevent

the institution of forfeiture proceedings.

" The Foreign Sovereign Immunities Act. 28 U.S.(03(8)(2) (1972).

864 Fordham L. Rev. 1051, 1056 (1995).

¥Ved P. Nanda and David K. Pansiusimunity of Sovereign Individuals Litigation of International Disputes in
U.S. Courts 84.2 (Sept. 2006).
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However, if Mr. Sharper were to claim that histhey was acting as a diplomatic envoy
for the Canadian government, that would mean thea@ian government sanctioned the use of
Canadian property to transport a known terrorigtis would be a violation of international law
banning any act aiding or associated with terroriSiWhere violations of international law exist
they pose recognized exceptions to both types amcto immunity from jurisdiction that a
foreign State or foreign state official might coivedbly raise.?® This Court has stated that “the
obligations of a State towards the internationahcwnity as a whole ... derive, for example, in
contemporary international law, from the outlawimigacts of aggression, and of genocide, as
also from the principles and rules concerning thsidrights of the human person, including
protection from slavery and racial discriminatiorthey are obligations erga omnés."As Paust
points out in citingBarcelona Tractiorfobligations erga omnes are precisely those iational
legal obligations that cannot be thwarted by theas of one State alone ... and, in the case of
international criminal activity are not subjectdgmants of immunity from criminal sanction&”
The ultimate conclusion from this analysis is ttiet doctrine of sovereign immunity should not
be applied in US courts “in an effort to thwart aiwersal sanctions effort directed at
international criminal activity®® Under this analysis Mr. Sharper cannot invoke imity
under the Vienna Convention, the Law of the Seatyreor the FSIA.

2. Mr. Sharper did not receive a grant of immunityfrom the U.S. State Department and the
US Courts properly found that immunity was inappropriate.

As the Seventh Circuit Court of Appeals statethancase o¥e v. Zemin‘the FSIA does

not address the immunity of foreign heads of staied “because the FSIA does not apply to

2 Jordan J. PausEederal Jurisdiction Over Extraterritorial Acts @errorism and Nonimmunity for Foreign
Violators of International Law Under the FSIA argbtAct of State Doctrin@3 Va. J. Int’l. L. 191, 221 (1983).
Z123Va. J. Intl L. 191, 225 (1983)(citing Case €eming Barcelona Traction Light and Power, 1970 3para.
33-34 (1970)).

22|d. at 225 (1983).

21d.
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heads of state, the decision concerning the immuwfiforeign heads of states remains vested
where it was prior to 1976—with the Executive Brarit® Current U.S. policy is to be
restrictive in how it grants immunity to foreignva&veigns or heads of state for suits in U.S.
courts. The contemporary application of this re8ue doctrine is explained in what is
colloquially called the Tate Letter. The letteatst that

according to the classical or absolute theory @ksgign immunity , a sovereign

cannot without his consent be made a responderthencourts of another

sovereign ... the immunity of the sovereign is recbggh with regard to sovereign

or public acts (jure imperii) of a state, but ndthmespect to private acts (jure

gestonis)..

The Tate Letter “which ... is still the current priaetfor head of state immunity” requires that
“the State Department issue[] ‘suggestions of imityufor foreign immunity on a case by case
basis.”® Reiterating this position is the decision of eventh Circuit Court of Appeals in
U.S. v. Noriega that the “court must look to theeExtive Branch for direction on the propriety
of [an] immunity claim.?’

In the case before this Court today, the StateaReyent has not stated a position on
whether or not to grant Mr. Sharper immunity. Thusler current American law, the decision
was made by the courts. “When the Executive Brdadh to clearly convey its position, the
prevailing rule is that the Court makes its indegent determination®® In this case, the courts
determined that Mr. Sharper would not receive imityuim the forfeiture action based on the

facts of the case before them. Having followed éiséablished procedures for determining

immunity under the United States’ interpretationirternational law, the Courts have spoken

24 Ye v. Zemin, 383 F. 3d 620, 624-5"(Tir. 2004).

% E.H. Schopler. Modern Status of the Rules as tounity of Foreign Sovereigns from Suit in FedenaBtate
Courts. 25 A.L. R. 3d 322 (1969).

% 64 Fordham L. Rev. 1051, 1057.

27U.S. v. Noriega, 117 F. 3d 1206, 1212"1ir. 1997).
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and Mr. Sharper is not entitled to the protectiohsnmunity from suit in a U.S. Court. As such,
his boat is subject to the jurisdiction of the @ditStates for the purposes of the current forfeitur
proceedings. This Court should not contravenertegtty acceptable application of American
law and grant Mr. Sharper immunity.

lll. The United States Acted Lawfully When its Navy SEALS Boarded and Seized he
Maple Princess.

When the Cyclone Special Ops vessel intercepteriMaple Princesshe did so within
the clear purview of international law. Canadal wilzariably claim that Article 92(1) of the
Law of the Sea Treaty did not grant the United&taihe authority to board, search and seize the
ship. In making this argument, Canada misconstitueplain meaning of the treaty’s language.
Further, the United States was not obliged to mfdne Canadian government of the actions it
was planning to take, as is clear from the langudgeticle 92(1) of the Law of the Sea Treaty.

A. The United States had the right to board, searclnd seizeThe Maple Princess.

The Law of the Sea Treaty, Article 92(1) providest:

Ships shall sail under the flag of one State omigl, ssave in exceptional cases

expressly provided for in international treatiesimrthis Convention, shall be

subject to its exclusive jurisdiction on the higfas®
According to the clear language of the Article, theclusive jurisdiction of the flag state may
only be contravened by international treaty or lthe/ of the Sea Convention. In other words,
“the doctrine of freedom of navigation [a]s enskdrin the High Seas Convention and the Law

of the Sea Treaty ... is not absolute. Presentlydtiwtrine of freedom of navitation stands for

the proposition that ‘no State has the right toveré ships of other States from using the high

2 Law of the Sea Treaty. S. Treaty Doc. No. 103-8&cke 92(1) (Treaty 1958).
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seas from any lawful purpose€® As discussed in the previous section, transpprémmajor
terrorist financier who is in possession with roitis of dollars in untraceable bearer bonds is
clearly a violation of international law.

The Law of the Sea Convention and Treaty provide&rticle 110 that a warship has the
right to visit a foreign flag ship when there isspicion of piracy, slaving or illegal
broadcasting® In other words, Article 110 codifies the rightafy state to stop ships suspected
of participating in crimes over which universaligatiction applies. As discussed in the previous
section, universal jurisdiction should now be ratdngd as applying to terrorism and all of the
actions connected with it including the provisidnfiaancial support. Reading Article 110 in
this way is clearly appropriate. The treaty waged in 1958 before terrorism was recognized
as a global threat to peace and security on bathdad sea. When the treaty was signed, piracy
and slaving were the significant crimes occurring tbhe high seas. A perfectly legitimate
rendering of the statute would be to say that wisespicion of a universally condemned crime
is evident, the right of visit is allowed. In thaase, the Central Intelligence Agency had
Mohamed Aziz’'s phone conversations where he stateche was the chief financier for the Al-
Qaeda terrorist organization. Those same calldirooed that Aziz would be on board a
pleasure yacht traveling from Ireland to North Aroar The country of origin and registration
was not given and the United States then receivaer® from the President to intercept the boat
and eliminate the imminent threat posed by Azihe Tact that the spinnaker had a Maple leaf
painted on it and an emblem supporting Canadian fma@&ing proves only that the owner was

happy with the manufacture of his boat and was esging that sentiment with outward

% |an Patrick Barry. The Right of Visit, Search @@eizure of Foreign Flagged Vessels on the High Beasuant
to Customary International Law: A Defense of thelieration Security Initiative. 33 Hofstra L. Re299, 308 (Fall
2004).

31 Law of the Sea Treaty. S. Treaty Doc. No. 103-8&cke 110(1)(a-€) (Treaty 1958).
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approval. Based on the facts known to the UniteedeS at the time of the incident, the United
States was clearly acting under the authority tdrmational law when its Navy Seals intercepted
The Maple Princesand completed their operations.

B. The United States did not have an obligation teeport its actions to the Canadian
government.

Canada has made the contention that the UnitddsStead an obligation to inform it of
the operation before the U.S. could board and sEiweeMaple Princess The Law of the Sea
Treaty is the source of this supposed obligatiemiog from Article 94(6). The reading of the
Article given by the Canadian government stretdthesealm of reason. Article 94(6) states that
“a State which has clear grounds to believe thaper jurisdiction and control with respect to a
ship have not been exercise may report the fadtsetdlag State. Upon receiving such a report,
the flag State shall investigate the matter andypipropriate, take any action to remedy the
situation.®® The key phrase to notice is that a Sta@yreport the violations to the flag State.
The Atrticle clearly allows a choice in whether at o report the violations. Due to the covert
and secret nature of this dangerous and time sensitission, the United States determined it
was not prudent or timely to do so. The risk tiat Canadian government would take too long
to deliberate and decide what action to take walldw the terrorist to escape would be
unacceptable. The United States did not violatecker94(6) when it did not inform Canada that
it was going to take the actions at issue in tasec The Article clearly provides that the United
Statesmay inform the Canadian government. In this situatiith sufficient justification, the
United States chose not to inform the Canadian mowent as was their right under the Atrticle.

IV. The United States’ Elimination of Mohamed Azizas a Terrorist Threat to the United
States and The International Community at Large wadProper Under International Law

32 Law of the Sea Treaty. S. Treaty Doc. No. 103-B&cke 94(6) (Treaty 1958).
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The actions taken by the United States againstavh@u Aziz were proper under the
“inherent right” of self-defense in customary imtational law as recognized by this Court in the
Case Concerning Military and Paramilitary Activisien and Against Nicaragu In that case,
this Court found “that self-defence [sic] was a-présting right of a customary nature, which
they [the U.N.] desired to preserv&."The United Nations preserved the right of sefedse in
the founding Charter through Article 51. Articld Sas created as an exception to the
prohibition on the use of force found in Articled2fwhich states that no nation was to use force
unless specifically authorized by the United Nagith Article 51 states in pertinent part that
“[n]othing in the present Charter shall impair tin@erent right of individual or collective self-
defense....The exercise of the right of self-defeisseot subject to any requirement of prior
authorization by the U.N. Security Council; it is aspect of the sovereignty of the Stafe.”

A. The United States acted properly under the doctne of self-defense as established by the
Caroline doctrine.

The right to use preemptive self-defense undernatenal law and in conformity with
Article 51 of the U.N. Charter is traced back to318 Secretary of State Daniel Webster’'s
statement concerning ti@arolineincident between the United States and GreatiBritghich is
now recognized as a principle of international latates that “the right of self-defense does not
depend upon [a country] having already been th@estbf an attack” but rather “accepted that
there was a right of anticipatory self-defensehia tace of a threatened armed attack, provided

that there was ‘a necessity of self-defense, instarerwhelming, leaving no choice or means

33 Case Concerning Military and Paramilitary Actigiiin and Against Nicaragua. 1986 ICJ 14, 94 (1986)
34 Yoram Dinstein. War, Aggression and Self-Defer@mtius Publications Limited, 1988.

% Founding Charter of the United Nations, Articld2(1945).

% Founding Charter of the United Nations, Article(3945).
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and no moment for deliberatiod’”” lan Brownlie cites the doctrine in his bobkernational
Law and the Use of Force by Statéseaking it down into three elements. Accordiog
Brownlie:

The conditions for the lawful exercise of the righs stated by Waldock are thus:

(&) an imminent threat of injury to the nationgls) a failure or inability on the

part of the territorial sovereign to protect thdig); that the measures of protection

should be strictly confined to the object of praiteg them against injury’

In this case, the United States can make a cleaviag that all of the requirements were
met and that its preemptive strike was an apprtpuae of force under customary international
law.

As to the first requirement, Canada will inevitahrgue, first that the United States was
not acting in response to an armed attack and geiba there was no imminent threat of injury
to any national of the United States. In suppéiheir claims it is likely that Canada will cite
the fact that Aziz did not have a nuclear bomhxatecof assault weapons or a box of grenades in
his possession with which he was going to wagettaclaagainst the United States.

This view of the current global war on terror igive and extremely dangerous. The
United States considers the attacks on Septemhe20D1, culminating in the murder of nearly
3,000 American lives, to be an armed attack by d®rsupporting the Al-Qaeda terrorist
organization. Furthermore, the military actionsbgllhy against Al-Qaeda and other terrorist
organizations should be viewed as a world wide dromnflict under which the terrorists cannot
be afforded any quarter. The ongoing conflict dletakes care of the imminent attacks. Even

moreso, “the events of September 11 cannot be deresl in isolation. Taken together with

other events, such as the attacks on the U.S. Emelsas East Africa in 1998 and the attack on

37 Christopher Greenwood. International Law and tteeEBmptive Use of Force: Afghanistan, Al-Qaida, énadj. 4
San Diego Int'l L. J. 7, 13 (2003).
3 Jan Brownlie. International Law and the Use of ¢@by States. Oxford University Press, 1958.
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the USS Cole for which Al-Qaeda had claimed resjbdityg, there were the clearest indications
of further outrages to comé””

As to the second contention that there was no manti threat to U.S. Nationals,
Canada’s naivety is even more clearly exposed. d¥ew the twenty-million dollars in
untraceable Swiss bearer bonds and the twentyamitollars worth of pure heroin were, in all
logical and rational likelihood, heading for terreells in both Canada and the United States to
complete their savage and deadly work. The moneydaugs were just as deadly in the hands
of a terrorist cell as any bomb or gun would bean&la’s notion that Mr. Aziz was a lucrative
importer and exporter of goods and that this momay part of his business is a farce. Certainly
Prime Minister Sharper is not going to claim tHa heroin was a legitimate source of income
for Aziz's import-export business.

The fact that Aziz was headed to the shores otiNAmerica with such a significant
amount of money and drugs suggests to a reasopatden in today’s world that he was going
to use the money to fund further terrorist attaoksthe United States and Canada. Perhaps
Canada wishes to wait for the CN Tower to collapsa cloud of smoke and dust from the
Toronto skyline before they will take affirmativeeps to prevent terrorists from coming to North
America. The United States is not prepared to @ctee doctrine of sit and wait after the
horrors of September T1The fact that the deceased was one of the fading terrorists in the
world and was headed with a significant amount ohay to North America makes the threat he
posed imminent and dangerous.

Canada’s failure to protect American nationalghis case is obvious. The Canadian

government took no action to prevent Mohamed Arimf reaching the shores of the United

3% 4 San Diego Int'l L. J. 7, 13 (2003).
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States. This in and of itself is a violation ofemational law. “There is a general duty under
international law for a state not to allow its ieny to be used as a base for attacks, whether by
regular armed forces or terrorisfS."Here, Canada was allowing one of its flag shimg owned

by the prime minister, to transport, either knoviyngr through willful blindness, one of the
world’s most wanted terrorists.

The final element is that of proportionality, & Brownlie put it, the requirement that
“the measures of protection should be strictly cwed to the object of protecting them against
injury.*” The United States Navy Seals only had one obvjecto eliminate the threat posed by
Aziz before he could reach North America and distie his funds. The actions taken here were
confined to one man on a boat in extraterritoriatews where the risk of collateral damage to
civilians was minute at best.

Canada will inevitably argue that this attack wsa$ proportional because there was no
need to end Mohamed Aziz’s life. This argumenmh@ot. There is no statement in international
law that prohibits states from using targeted kg8 to eliminate major terrorist threats. In fact,
“targeted killings are justified on the groundssafif-defense--they are a means to prevent in-
progress and future terrorist attacks that will kil civilians.”? Further, Canada is treating Mr.
Aziz as if he were a citizen. He was not. “[Ttersts who either are actually attacking civilians
or are sending others to commit horrific attacke mot civilians according to international
law....rather they are full-fledged combatants mirarsy insignia or recognized chain of
command....*®* The Navy Seals confined their operation to thelledimination of a serious

threat to both national and international securijothing in international law prohibits this and

“01d. at 24.

“1 Brownlie, International Law and the Use of ForgeStates. Oxford University Press, 1958.

“2J. Nicholas Kendall. Israeli Counter-Terrorismatgeted Killings” Under International Law. 80 N.C.Rev.
1069, 1078 (Mar. 2002).

3 Amos Guiora. Targeted Killing as Active Self-De$en36 Case. W. Res. J. Int'l L. 319, 331 (2004).
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the practice has been used consistently by otheergments to counteract serious terrorist
attacks in the future. This Court should not alk@mwrorists free use of the seas, so long as they
are a guest on a Prime Minister’'s boat. Articlepbdvides the means for self-defense and in this
case, that means was carried out within the boahoigernational law. For:

If Article 51 is inapplicable to a situation wheseState wishes to defend itself

against non-state actors, what should guide a $tats response to terrorism?

The answer is the fundamental principles behind l#ves of war regarding

military necessity, proportionality, collateral dage and alternatives...Protecting

citizens is the ultimate duty of every State. [rding terrorists from achieving

their aims enables a State to fulfill this ultimatety**

PRAYER FOR RELIEF

Upon the evidence and the law presented to thieokdole Court, the United

States humbly and respectfully requests that Canagaeal be DENIED and that this

Court find that the United States may institutecbatested forfeiture proceedings

againstThe Maple Princess

4436 Case W. Res. J. Int'l L. 319, 334 (2004).
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