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STATEMENT OF FACTS

Due to heightened border security concerns, inl&R005, the United States Department
of State (DOS) in conjunction with the United Ddapant of Homeland Security (DHS)
introduced a plan requiring all travelers, inclgli@anadians and Americans, to present a valid
passport or an equivalent form of secured idefttiifos in order to enter the United States. This
proposed plan was the Western Hemisphere Trauetiae (WHTI).

The plan was implemented in a phased approachfirBh@hase was implemented on
January 23, 2007 and applied to all travelers erge¢he United States via air plan from within
the Western Hemisphere. The second phase, whidiespp travel by land or sea, has been
announced, but is not yet in effect.

On August 25, 2006, the United States Animal arthPHealth Inspection Service
(APHIS) announced that they were removing Canagbegsnption from paying an agricultural
guarantine and inspection user fee on all commleshipments entering the United States. As of
June 2007, air passengers arriving into the Uritiades pay a $USD 5.00 user fee and aircrafts
arriving into the United States pay $USD 70.50 dser Inspection fees are also charged for
maritime vessels ($USD 490.00), rail cars ($USDdYand trucks ($USD 5.25/visit or $USD
205.00 annually). According to various US governtakauthorities, these user fees will help to
address national security, sanitary, and phytaagndoncerns.

Securing North American borders has been a primamngern for North American
Leaders. Secure and efficient borders enhance @riogpsecurity, and quality of life. At the
Montebello Summit in 2007, Canada, Mexico, andutte. outlined several border security
improvements they intended to pursue. After serdissussions, on September 11, 2007, the US

and Canada issued a joint statement that Canada spend $1 billion to put in effect a variety



of border initiatives. Shortly after, Canada’s ReiMinister Harper stated that his government
had promised Canadians a tax decrease, and thee@dmada would be funding this billion

dollar project by imposing a $CDN 25/barrel fueper tax on all fuel transported by way of
pipeline. Canadian fuel exported by way of pipeloméy goes to the US. Accordingly, the US
would indirectly bear the costs of implementingdmrsecurity measures Canada had already
agreed to fund. Prime Minister Harper revealed tllatvas chosen as the subject of the export
tax because demand for Canadian oil would contilespite the price increase. The resulting
Fuel Export Charge legislation used the Softwoothhar Product Export Charge Act, 2006 as a

precedent.



QUESTIONS PRESENTED

Canada and the United States refer the followirgjaestions to the Chamber:

1. Whether the Fuel Export Charge is contrary td-NWA Articles 314 and 604 or GATT
Articles VIII and XI.

2. Whether the Fuel Export Charge is justified parg to the national security exception or a
general exception in NAFTA Articles 607, 2101, 2IZ5ATT Articles XX and XXI.

3. Whether the WHTI is contrary to NAFTA ChapteBsand 16 and GATS.

4. Whether the WHTI is justified pursuant to théioaal security exception or a general
exception in NAFTA or GATT or GATS.

5. Whether the APHIS user fees are contrary to NARTticle 310 and GATT Articles | and
VIII.

6. Whether the APHIS user fees are justified purstmthe national security exception or a

general exception in NAFTA or GATT.



STATEMENT OF JURISDICTION

The United States and Canada, by Special Agreernergby submit this dispute to the
International Court of Justice, pursuant to Arsct(1) and 36(1) of th®tatute of the
International Court of JusticeBoth Parties have agreed to immediately bring #rtions and

positions into conformity with the legal conclussoof this Court.
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SUMMARY OF ARGUMENT
The Fuel Export Charge is contrary to NAFTA Aréigl314 and 604, and GATT Articles

VIl and XI. Furthermore, the charge cannot beifiest by general exceptions in GATT or
NAFTA because it does not directly protect humémadr health interests, is not necessary, and
constitutes a disguised restriction on trade. Camadlso precluded from relying on national
security exceptions in GATT or NAFTA because arguanent would rely on an unjustifiably
broad and abusive interpretation of those provssion

The WHTI does not violate Chapter 12 or 16 of NAFd®Article XVII of the GATS.
In the alternative, the WHTI is justified under tipeneral exceptions or national security
exceptions of NAFTA, GATT or GATS.

Waiving the APHIS user fees exemption for Canadssdwt violate Article VII or | of
the GATT or Article 310 of NAFTA. In the alternad, waiving Canada’s exemption from
APHIS user fees is justified under the generalmaittbnal security exceptions of NAFTA and
GATT.

ARGUMENT

|. THE FUEL EXPORT CHARGE IS CONTRARY TO NAFTA ARTI CLES 314 AND
604, AND GATT ARTICLES VIII AND XI.

A. The Fuel Export Charge violates both NAFTA and GATT.?

The agreement to strengthen Canadian borders wae fregely, in good faith and
expected to be fulfilled accordingly. Canada is rastempting to change the terms of that
agreement by imposing a Fuel Export Charge thaefoAmericans to fund Canada’s border

security initiatives.

! North American Free Trade Agreement Between thefBawent of Canada, the Government
of Mexico and the Government of the United StdtéDecember 1992, Can. T.S. 1994 No. 2
[NAFTA.

“ General Agreement on Tariffs and Tra86,October 1947, 58 U.N.T.S. 183ATT].



The Fuel Export Charge cuts at the heart of mati+hal trade agreements. The fact that
Canada has targeted fuel as a means of generatidg s not accidental, as the US relies on
Canada as their largest source of imported Aitcordingly, NAFTA negotiations heavily
revolved around energy issues and Canada secadlddvantages on the condition of sharing
energy with the US.Now, Canadian oil is increasingly becoming mortiahle, and global oil
supplies are becoming scarcer. Canada is partisukeptible to an oil crisis, because it is the
only industrialized nation without a strategic @serve’. Raising oil prices will force US oil
purchasers to go elsewhere, allowing Canada td lanilemergency oil reserve. By breaking the
agreement to strengthen the Canadian border and fusl as a means to do it, Canada is
attempting to get out of two deals at once.

There is a clear violation of NAFTA Articles 314(&nd 604(b), as pipeline fuel destined
for domestic consumption is not taxed, while pipeliuel destined for the US is taxed. The Fuel
Export Charge is also contrary to GATT Article VHécause it imposes an export charge that is
not limited to the approximate cost of servicedezed and represents a taxation for fiscal
purposes (border security). Finally, the Fuel Ex@rarge is contrary to GATT Atrticle XI
because it imposes a potential quantitative regtndy forcing fuel exporters to apply for fuel

export permits.

3 Ernest Smith & David Cluchey, “GATT, NAFTA and tfieade in Energy: A US Perspective”
4(11994) 12 J. Energy & Nat. Res.L. 27.

Ibid.
® Gordon Laxer, “Freezing in the Dark: Why Canada&d{eStrategic Petroleum Reserves”,
online: (2008) The Parkland Institute, <http://wwadberta.ca/PARKLAND/research/studies/S
PR%20Report.pdf>.



Il. THE FUEL EXPORT CHARGE IS NOT JUSTIFIED PURSUAN T TO A GENERAL
EXCEPTION OR THE NATIONAL SECURITY EXCEPTION IN NAF TA ARTICLES
607, 2101, 2102 OR GATT ARTICLES XX AND XXI.

A. The Fuel Export Charge is not justified by the &neral Exception in NAFTA or GATT.

GATT Article XX and NAFTA Article 2101 (a restatemieof GATT Article XX) afford
general exceptions allowing members to breach toétigations under qualifying
circumstances. To rely on GATT Article XX, a measurust (1) meet the requirements of one
of the particular exceptions listed in paragra@)gd (j) under Article XX, and (2) “satisfy the
requirements imposed by the opening clauses oflar{X.”®

i) Canada will attempt to rely on GATT Article XX$): necessary to protect human, animal or

plant life or health.

NAFTA Article 315 and 605 serve to limit the circatances in which certain GATT
Article XX exceptions may be invoked, but they du affect Article XX (b). Accordingly,
Canada is likely to rely on Article XX (b) to makeGeneral Exception claim.

i) The Fuel Export Charge does not protect hunifaml health.

The purpose of the Fuel Export Charge is strialyaise money. Canada may attempt to
argue that these funds will protect the humandiféealth interests of Americans and /or
Canadians by financial supporting border secunityatives. However, this tenuous link is too
far removed from the requirements of Article XX.(B)ticle XX (b) has required that the
measure itself protects human life or health; nle¢tlier in combination with another measure it
potentially could’. Broadening the scope of Article XX (b) to inclu@anada’s claim would

undermine the restrictive nature of exceptions\aiattn the potential for misuse and abuse.

® United States — Standards for Reformulated and Eutinnal GasolindComplaint by the
United States(1996) WTO Doc. WT/DS2/AB/R at 22 (Appellate Body Repdi)S Gasoling
" Tatjana Eres, “The Limits of GATT Article XX: A B& Door for Human Rights?”, online:
(2004) Georgetown J. of Int'l L<http://findarticlesm/p/articles/mi_ga4140/is_20040
4/ai_n9472185>.



iii) The Fuel Export Charge is not necessary.

Article XX (b) also requires that the measure bemposed is necessary to protect
human, animal or plant life or health. A measunedasessary if, “there is no alternative measure
consistent with the GATT, or less inconsistent viithvhich could reasonably be expected to be
employed to achieve the health policy objectiveissie.®

The Fuel Export Charge is not necessary to prbtactan life or health since less trade-
restrictive alternatives are available. If Canaalaad the funds from its own citizens, it would
not only be less trade restrictive, but it woulsloabe consistent with Canada’s original
agreement to both implement these border secuegsnres and bear the associated costs.

Another less trade-restrictive alternative wouldalve implementing a measure where
Canada and the US would share costs for the begerity initiatives. The Fuel Export Charge
does not share the costs, but unnecessarily pllaedsirden directly and solely on Americans.

Even if Canada is vehement about raising funds #onericans only, they could do so
without taxing fuel. A more reasonable alternatieald include a directly related tax measure,
such as a border users’ fee levied on Americang étlthe very least, such a measure would
not target the sensitive Canada / US fuel relalignsnd would achieve the objective of raising

funds from Americans to improve Canada’s bordeussc

8 European Communities — Measures Affecting Asbesi#sbestos-Containing Products
(Complaint by Canada2001), WTO DocWT/DS135/R at para. 8.198-199 (Panel Rep&®€ [
Asbestols



iv) Alternatively, the Fuel Export Charge pursuesle-restrictive objectives and therefore does

not meet the chapeau requirements.

The purpose of the chapeau under Article XX isrevpnt the possibility that
provisionally justified measures could constitutmiause or abuse of the exceptidrithe
chapeau requires that a measure must not be applechanner “which would constitute a
means of arbitrary or unjustifiable discriminatioetween countries where the same conditions
prevail, or amount to a disguised restriction derinational trade™

A measure constitutes “a disguised restrictionndernational trade” if the design or
structure of that measure reveals that it doepuatue legitimate policy objective on which the
provisional justification was based, but pursuasérrestrictive objectives.

Behind the rhetoric of protecting human life andlbeinterests is a disguised agenda to
restrict trade. Canada is attempting to use gemeg@ption provisions to restrict the trade of
fuel, retain Canadian oil supplies, avoid spe@fiergy negotiations from NAFTA, and force the
US to pay for stronger Canadian borders.

B. The Fuel Export Charge is not justified under tre National Security Exception in
NAFTA Article 607(a).

NAFTA Article 607(a) allows a country to breachith@bligations under NAFTA if it is
“necessary to.enable the fulfillment of a critical defense couotraf a Party.*?> Canada will
likely argue that securing the Canadian borderastecal defense contract and that the revenue
collected from the Fuel Export Charge is necesk&afylfill that contract. However, a Fuel

Export Charge is not necessary. It is of purelyneooic value and therefore alternatives are

® US Gasoline, supraote 6.

1O GATT, supranote 2 at Article XX.

1 EC Asbestos, suprote 8 at para. 8.236.
12NAFTA, supranote 1 at Article 607(a).



readily available. Other alternatives that are noamesistent with the GATT and NAFTA or less
inconsistent have already been mentioned. As Waicreation of thicker borders for individuals
entering the US from Canada does not constitutdieat defense contract for Canada, because
it is aimed at defending Americans and not Canadian

C. The Fuel Export Charge is not justified by NAFTAArticle 2102 or GATT Article XXI.

Even if NAFTA Article 607(a) does not preclude Cdadrom making an argument
under NAFTA Article 2102 or GATT Article XXI, Canadstill could not rely on those sections
to justify its Fuel Export Charge. NAFTA Article @2(1)(b)(ii) and GATT Article XXI(b)(iii)
use the same language, allowing a party to breade pbligations in situations that “it considers
necessary for the protection of its essential sigcunterests...taken in a time of war or other
emergency in international relation’s.”

i) The Fuel Export Charge relies on an inaccunaterpretation of GATT Article XXI.

Canada will likely argue that it considers the Hagport Charge necessary for the
protection of its essential security interests bseahe funds generated will improve border
security and maintain an amicable relationship whthUS. They will also try to argue that the
war on terror or the nature of their relationshighvthe US constitutes “a time of war or other
emergency in international relations.” None of thasguments can be justified under a sound
and reasoned interpretation of the GATT Article XXI

i) Canada’s reliance on “it considers necessaryte protection of essential security interests”

is overbroad.
The “it considers” portion of the National Securiyception can arguably create a self-

judging interpretation of “necessary”, thus allog/im member to do whatever it judges to be

13 GATT, supranote 2 at Article XXI (b) (iii).



“necessary for the protection of its essential Bgcinterests.** However, this would create an
unintended non-reviewable exemption that rejeaguhsdiction of an appeals mechanism and
would open an indefinitely large loophole that wibekriously weaken the strength of the
multilateral commitments made under the GATT andAVA.*°

Under Article 31 of the Vienna Convention on thevi.af Treaties, a treaty should be
interpreted in good faith and in accordance withdhjectives of the treaty.Since the objective
of NAFTA and GATT is to foster trade and open ug bilorders, the National Security Exception
should be read with these objectives in mind.

Furthermore, disputes under GATT XXI have beenexttip redress and review under
Article XXIII of the GATT. Similarly, NAFTA provide several exclusions to its arbitration
provisions’ The fact that the dispute settlement mechanisniduoat apply in one instance,
strongly suggests that it was intended to apphbther instances. Thus, it seems logical to say
that the interpretation of national security exeion under GATT and NAFTA were never
meant to be entirely self-judging, and that thg@udis settlement mechanisms still apply.

The National Security Exception has typically bapplied with reluctance and only in
reaction to what was perceived to be an internatipmvrongful act® Canada’s attempt will fall

outside of this. Imposing a Fuel Export Chargeritheo to fund the border security of another

14 David T. Shapiro, “Be Careful What You Wish ForSJPolitics and the Future of the
National Security Exception to the GATT” (1997) BILhe George Washington J. of Int’l L.
Econ. 97.

15 Wesley A. Cann, “Creating Standards and Accoulitglfor the Use of the WTO Security
Exception: Reducing the Role of Power-Based Relatand Establishing a New Balance
Between Sovereignty and Multilateralism” (2001)2&le J. Int’l L. 413.

18 Vienna Convention on the Law of Treatise, 23 M8§9, 1155 UNTS 331, at Article 31
" peter Lindsay, “The Ambiguity of GATT Article XXBubtle Success or Rampant Failure?”
(2003) 52 Duke L. J. 127GATT Ambiguity

'8 Michael J. Hanh, “Vital Interests and the Law oA T3: An Analysis of GATT’s Security
Exception”(1991) 12 Mich. J. Int’l L. 558.



nation on the basis that it is in Canada’s esdesdzurity interest is overbroad. Furthermore, if
Canada did take this position, then such an argtimeunld undoubtedly call for Canada bearing
the costs of their own benefits. Accordingly, Caamatiould not be allowed to abusively interpret
Article XXI to charge Americans for something baoefl to Canadians.

iil) The Fuel Export Charge is not a measure tdketime of war or other emergency in

international relations.”

Some have argued that a party should get to daterminat it perceives to be “a time of
war or other emergency in international relatioisSuch an unlimited interpretation of these
provisions would result in an inordinate amountiscretion that would undermine the GATT
and NAFTA. The only safeguard from the abuses ohgrovisions have been the spirit of
interpretation and us®.If the ICJ is unwilling to limit the interpretatio the spirit of both the
GATT and NAFTA will be broken.

Canada is not at war with the US, nor does thé&tiomship with the US constitute an
emergency in international relations. The US andada are currently at war together in
Afghanistan. Canada has decided not to back thati® war on Iraq, but it is unreasonable to
declare this one difference to be an emergenayt@mational relations.

Furthermore, no country should be allowed to altieéNational Security exemption in
order to get out of prior obligations. It is impeva that the ICJ interprets such exemptions in a
manner that places limits on their ambiguity ansuees they will be used in a manner consistent

with both GATT and NAFTA.

19 GATT Ambiguity, supraote 17.
2% |bid.



lIl. WHTI DOES NOT VIOLATE NAFTA OR GATS

A. WHTI does not violate the “national treatment” provision of NAFTA Article 1202 or
GATS Article XVII .

For Canada to establish a violation of Article 120® requirements must be satisfféd.
First, there must be the existence of “like circtanses” between domestic and foreign service
providers. Second, foreign service providers mestive “less favorable treatment”. Similar
requirements appear in GATS Article XVII:1.

i) Canadian service providers are not in “like gimstances”.

Where service providers are not in “like circumses)” a government may afford
differential treatment for legitimate policy reaséh GATS Article XVI1:2 explicitly provides
that National Treatment can be achieved througmady different treatmerft

Canadian service providers are not in “like circtanses” to American service
providers, particularly when assessing their séguisk. The US can readily ascertain the
relative security risk of its own citizens and desits, while it does not have full access to the
range of information about entering Canadian serpioviders. After Canadian service
providers have met the necessary identificatiomireqnents for security purposes at the border,

only then are they in “like circumstances” to Ancan service providers.

21 Jeffery Atik, “National Treatment in the NAFTA Taking Case”, (2001) 42 S. Tex. L.Rev.
1249 at 1251.

?2|n The Matter of Cross-Border Trucking Servicesifeth States v. Mexicpj2001) USA-
MEX-98-2008-01 (Ch.20 Panel) at para. 2%84cking Servicgds

3 General Agreement on Trade in Servjc&® November 1997, 1869 U.N.T.S. 183 at Article
XVII:2 [ GATS.



i) Canadian service providers have not experierite=s favorable treatment”.

At the very most, Canadian service providers rexé&fferential” treatment, but this is
entirely consistent with National Treatment obligas. Differential treatment can be given
where it is necessary for legitimate regulatoryscess, and where it is equivaléfit.

Canadian service providers require a passporeyf #re seeking entry to the US.
Although this treatment is different, it is in esse equivalent. It is meant to ensure that service
providers operating within the US do not pose ktasnational security. The potential security
risk posed by a US service provider can be assessed domestic mechanisms such as the
information gathering measures under the PatriofAmegating the need for a passport.

Like Canadian service providers, US service pragaeust present a passport or
equivalent identification upon re-entry into the .8SIn this respect, both US and Canadian
service providers are subject to the requirementiseoWHTI.

US citizens have been given the option of a passaod which costs about half the price
of a traditional passport, but Canada has canvasseldr initiatives. One government study
reports that 60% of Canadians said they would beeriicely to use the current form of passport
when traveling to the US, even if alternative doents were availab€. Both the DHS and the

DOS have engaged Canada in discussion about possieinative$® To this point though,

4 Trucking Servicesupranote 22 at para. 258.

25 Uniting and Strengthening America By Providing Amiate Tools Required to Intercept and
Obstruct TerrorismU.S.H.R. 3162 (2001).

26 U.S., DHS and U.S. Customs. 2007. Documents Redjar Travelers Departing From or
Arriving in the United States at Sea and Land ReaitEntry from within the Western
Hemisphere: Notice of Proposed Rule Making. 22 ®&Rs 41 and 53 at 1 [WHTI Notice of
Proposed Rule Making].

?’Don Butler, “Canadians wary of high-tech passpheraatives"The National Pos{23
January, 2008), online: National Post <http://wwationalpost.com/news/canada/story.
html?id=258581>.

28 \WHTI Notice of Proposed Rule Makingypranote 26 at 29.
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Canada has not presented any suggestions foraltermdentification.
B. WHTI does not violate NAFTA Article 1603.

Parties to NAFTA are obligated to grant temporaryyeto business people who are
“otherwise qualified for entry under applicable re@@es relating to public health and safety and
national security® Border security is a major concern of the NAFT#ties. For the US to
preserve its security, business people seekingdeampentry from Canada must qualify and
comply with US immigration laws regarding natiosakturity and exclusioff.

Section 212(a)(3)(B) of the Immigration and Naabty Act (INA) provides that no
individual engaged in terrorist activities will bemitted into the U A passport is required in
order to effectively assess whether a temporarinbas entrant falls into this category.

IV. WHTI IS JUSTIFIED UNDER THE GENERAL EXCEPTION OR THE NATIONAL
SECURITY EXCEPTION OF NAFTA, GATT, AND GATS.

A. WHTI is justified pursuant to a general exception in NAFTA or GATT or GATS.

Under Articles 2101(2) of NAFTA, Article XX(d) of &TT, and XX(c) of GATSthe
obligations placed on a Party shall not be condttagrevent the adoption or enforcement of
measures necessary to secure compliance with lavegolations that are not inconsistent with
the Agreements. The chapeau requirements musbalstet.

i) The WHTI secures compliance with threelligence Reform and Terrorism Prevention,Act

2002 (IRTPA)

The WHTI is a measure meant to enforce and seaumpltance with the IRTPA.

There is no indication that the IRTPA is inconsiste&ith the provisions of NAFTA, GATT, or

GATS. The IRTPA was enacted in light of the recagnaations made by the National

29 NAFTA supranote 1 at Article 1603.

%0 Ellen G. Yost, “NAFTA — Temporary Entry ProvisiorRdmmigration Dimensions”, (1996) 22
Can.-U.S. L.J. 211 at 212.

31 Immigration and Nationality A¢8 U.S.C. 1182 § 212(a)(3)(B) (1952).

11



Commission on Terrorist Attacks Upon the Unitedt@&t4The 9-11 Commissiorf}. Section
7209(b)(1) of the IRTPA required DHS to implemeran requiring both foreign nationals and
US citizens to have a passport when entering th&*T8e goal of the initiative was to
strengthen border security while at the same timekty and reliably processing travelers.

i) The WHTI is “necessary” to secure compliancéhwthe IRTPA

A measure is “necessary” in the context of GATTidet XX(d) based on a weighing of
i)the relative importance of the common interelesrheasure is intended to protect ii)the extent
to which the measure contributes to securing canpé iii)and the extent to which compliance
with the measure produces restrictive effects terfrational tradé? Considering these factors,
the WHTI is the only reasonable means by whichetuse compliance with the IRTPA.

Security is a prominent concern for both nationd,dw is the facilitation of border
crossing for legitimate travelers. Requiring sommarf of secure identification is the most
efficient way to track citizens and visitors thater the US® More than 8000 different
documents have been used to enter the US, incllibiragy and student card8. Such a method

of screening potential entrants is inefficient, andceptible to fraud.

%2U.S., The National Commission on Terrorist Attathmn the United StateShe 9/11
Commission RepofWWashington, D.C.: The Commission, 2009/1[1 Commission Repgrt

# Intelligence Reform and Terrorism Prevention Ac2@®4 Pub. L. No. 108-458 §7209(b)(i),
26 118 Stat. 3638 at 3823 (200 TPA.

3 Korea — Measures Affecting Imports of Fresh, CHjllend Frozen Beé€omplaint by
Australia and the United Stafe@000), WTO Doc. WT/DS161/AB/R at para 164 (Apatd
Body Report) Korea Begf

% Office of the Spokesman, “Rice-Chertoff Joint \disi Secure Borders and Open Doors in the
Information Age” (17 January 2006), online: DOStghfwww.state.gov/r/pa/prs/ps/2006/
59241 .htm>.

%DHS Press Office, “Fact Sheet: Strengthening Bo&#murity and Facilitating Entry into the
United States: Moving Toward WHTI Implementing foross-Border Travel by Land and Sea”
(20 June 2007) online: DHS <http://www.dhs.gov/xegeleases/pr_1182351923729.shtm>.
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iii) Alternative forms of identification contributi® efficient border crossing.

Joint initiatives such as NEXUS and Fast & Secusd@ (FAST) are instrumental in
accommodating border movement. NEXUS allows preesued, low risk travelers to be
processed with minimal deldy. FAST is designed to provide approved driversashmercial
vehicles with access to separate FAST lanes didiaer and reduced Customs information
requirement$® These initiatives ensure adherence to the WH@IIIRTPA while at the same
time facilitating efficient border crossing.

iv) WHTI is not arbitrary or unjustifiable or a digised restriction on trade.

WHTI is a measure meant to facilitate trade rathan hinder it through the accelerated
movement of low-risk travelers. Requiring the preagon of uniform and reliable pieces of
identification is by no means an arbitrary measarachieve this objective. Moreover, the WHTI
cannot be considered a disguised restriction aletsance initiatives such as NEXUS have in
fact enabled trade. More than 50,000 people amledrin the program and clearance through
NEXUS lanes at the border is substantially fagtantordinary lanes, typically taking less than

five seconds?

37 Office of the Press and Secretary, “United Stat€anada Nexus Program” (9 September
2002), online: The White House <http://www.whitekelgov/news/releases/2002/09/20020909-
1.html>.

38 .S. Customs, “FAST: Free and Secure Trade” (8ad3n2006), online: U.S. Customs
<http://www.cbp.gov/linkhandler/cgov/import/commiic enforcement/ctpat/fast/us_canada/us
_canada_information.ctt/us_canada_information.doc>.

* Intermec Technologies, “Nexus: Life in the Fash&éa RFID Powers Border Crossing
Program” (5 May 2004), online: Association for Antatic Identification and Mobility
<http://www.aimglobal.org/members/news/templatesfilate.aspx?articleid=134&zoneid=12>.
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B. WHTI is justified under the “National Security Exception” Provisions of NAFTA,
GATT, and GATS.

i) Lenient documentation requirements at the bopdse a potential threat American national

security.

The US considers WHTI necessary to protect itoonatisecurity during the war on
terror. The 9-11 attackers did not enter the USugh Canada, but the potential for such entry
still exists. According to the Canadian Securitteliigence Service (CSIS), a number of terrorist
organizations are operating within Can&8arhis is primarily because of Canada’s proximity t
the United State¥.

i) The WHTI’s requirement for passports or equerdlidentification is necessary.

Travel documents are as important to terroristsempons? According to the findings
of the 9-11 Commission, the 9-11 hijackers wouldehlaeen vulnerable to interception by
border authorities had their documentation andefrpatterns been scrutiniz&t Before
September 11, 2001, no government agency systdynasasessed the travel patterns of
terrorists®* New forms of analysis, coupled with advancemengmssport technology have
increased the likelihood of terrorist detection.

Security enhanced passports have been issued2fiite These include features such as

digital photos, digitally printed information, adwaed printing techniques and ultra violet light

40 canadian Security Intelligence Service (CSIS) rt@esm” (16 March 2007), online: CSIS
flhttp://WWW.csis-scrs.gc.ca/en/priorities/terroriasp>.
Ibid.
29/11 Commission Repogupranote 32.
* bid., at 384.
* Ibid., at 384.
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imagery? These features ensure that the possibility ofitteiting is extremely remote.

V. APHIS USER FEES ARE NOT CONTRARY TO GATT ARTICLE S | AND VIII AND
NAFTA ARTICLE 310.

A. APHIS user fees do not violat&sATT Article VIII.

According to GATT Article VllI:1(a), (i) a Party canot impose importation fees in
excess of the approximate costs of the servicetered, (ii) fees cannot represent an indirect
protection to domestic products, and (iii) feesrmmdrconstitute a taxation on imports for fiscal
purposes. The removal of Canada’s exemption fro@ #kes does not fall within the ambit of
these prohibited types of importation fees.

i) APHIS user fees approximate the cost of servieadered.

Commercial conveyances entering from Canada hame $igbject to inspection, but have
not been required to pay AQI fees. By virtue o6ttJS resources have been spent without any
cost recovery from those Canadians using the serindhe 2003-2005 fiscal years, APHIS
program costs ran substantial deficltsgnd the lack of funds and personnel hindered tsffor
adequately perform border inspectidhsVith the removal of the exception, additional persel
can be trained to address existing risks enterimg {Canada, and identify novel orfés.

In adherence with Article VIll:1(a), fees chargadimportation must be not exceed the

approximate cost of the individual importer in dgiims.*® Even though the AQI user fee is levied

> Frank E. Moss “How the U.S. Passport Program EcémBorder SecurityBureau of Public
Affairs (22 June 2005 ), online: DOS <http://www.state/gpa/ei/othertstmy/48733.htm>.

¢ Government Accountability Officégricultural Quarantine Inspection Program,
Management Problems May Increase Vulnerability 3.lAgriculture to Foreign Pests and
DiseaseSGA0O-08-96T) (Washington, DC: GAT, 2007).

*7U.S., Animal and Plant Health Inspection Servid8, Department of Agriculture. 2006.
Agricultural Inspection and AQI User Fees Along thé&./Canada Border: Interim Rule. Federal
Register. Vol. 71, No. 165 at 50328HHIS Interim Rule

*® |bid. at 50323.

9 GATT Panel ReportJnited States- Customs User Fe¢/6263, adopted 2 February 1988,
BISD 35S/245 at para. 864§ Customs
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against all commercial conveyances, this is stidatly proportional to the services being
rendered. Regardless of whether or not agriculn@ducts are being transported during a
particular trip, all conveyances and packaging nedtepresent a potential pathway for pests to
enter the United Stat88 APHIS experts familiar with the Canadian bordevéhaaid that there is
a need to inspect everythingSince any commercial conveyance from Canada quoteehtially

be subject to infestation with pests, by necessiry conveyance must potentially be subject to
inspection by CPB officers. Therefore the costses¥iices rendered by APHIS are proportional
to the AIQ user fees.

i) APHIS user fees are not an indirect protectonlomestic products.

The waiver of Canada’s exemption from paying APH$8r fees was implemented for
thebona fidepurpose of protecting American animal and plasbueces from agricultural pests
and disease¥.There is no evidence suggesting this was a measeaeat to facilitate
protectionist goals. Recent inspections alond.tt#®&/Canadian border have resulted in the
interception of prohibited fruits, vegetables aiteo products from regions other than Can#da.
This reveals the need for increased inspectiormon¥eyances entering the United States from
Canada. To finance these increased inspectionsetatdd services, it is necessary to lift the
exemption afforded to commercial conveyances franada.

iil) APHIS user fees do no amount to taxation opamts for fiscal purposes.

Under 82509(a) of thEood, Agriculture, Conservation, and Trade A€ACT Act),

APHIS is authorized to set and collect user fee®\fQl services rendered in connection with the

0 APHIS Interim Rulesupranote 47 at 50327

*!Ibid. at 50327.

2 APHIS, Factshee(March 2007), online: USDA
<http://www.aphis.usda.gov/publications/plant_healbntent/printable_version/faq_canadian_u
ser_fees.pdf>.

®3 APHIS Interim Rulgsupranote 47 at 50321.

16



arrival of international air passengers and conmega to the United Stat&sThis also includes
an amount sufficient to maintain a reasonable loalamthe AQI user fee account for each
service category’ The reserves are meant to ensure that each agassyfficient operating
funds to carry on vital AQI activities in the eveftoccurrences such as bad debt from
conveyers, carrier insolvency or drastic reductiorthe border crossing volum@&Furthermore,
internal record keeping ensures that all AQI reesnare properly recorded and utilized
exclusively for AQI serviced’

B. APHIS user fees do not violate Article | of theSGATT.

The implementation of AQI user fees along the AgatiCanadian border results in
Canada being treated no differently than any atbantry. Every other international conveyance
is subject to the imposition of APHIS user feesthiis regard, the United States submits that
there has been no violation of the General MosbEed Nation Treatment BATT Article .

C. The APHIS user fee does not violate Article 316f NAFTA.

According to Article 310 and Annex 310.1AFTA the United States cannot increase
merchandise processing fees on originating goodsevnose goods are marked as goods of
Canada. The United States submits that it is raveasing merchandise processing fees on goods
originating from Canada; it is merely waiving arcegtion that was afforded to Canada. There
has been no increase in APHIS user fees appliatdfispg® Canadian conveyances as compared

to other countries.

>4 Food, Agriculture, Conservation and Trade Act 09Q%Pub. L. No. 101-624, § 2509(a).

> Homeland Security: “Management and CoordinatiasbRms Increase the Vulnerability of
U.S. Agriculture to Foreign Pests and Disease” (8#82644). Government Accountability
Office. May 2006. Page 31.

*®|bid. at 31.

> APHIS Interim Rulesupranote 47 at 50324.
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VI. THE APHIS CUSTOM USER FEES ARE JUSTIFIED PURUSANT TO THE
NATIONAL SECURITY EXCEPTION OR A GENERAL EXCEPTION IN NAFTA OR
GATT

A. APHIS custom user fees are justified under NAFTAArticle 2101(b) and GATT Article
XX(b) General Exceptions.

i) APHIS customs user fees constitute a measuteging human, animal, or plant life or

health.

APHIS user fees are used to fund current and futarder inspections that are aimed at
preventing threatening microscopic plant and anipesks and diseases from entering the
country. Accordingly, APHIS user fees fall withimange of policies designed to protect human,
animal or plant life or health.

i) APHIS user fees are necessary.

Canada is likely to argue that APHIS user feesuarecessary because there are
reasonably available alternatives that are lesketrastrictive. These arguments will likely center
on the fact that APHIS user fees are imposed réggsdf whether individuals are travelling
with fruits and vegetables, and regardless of wdretiney were processed through customs or
immigration. However, this is necessary becausgeicting all individuals and shipments would
be unduly trade restrictive. Every minute over $0,000 in goods crosses the US/Canada
border®® Over 35 million trucks and vehicles enter the Ugar>® To inspect every vehicle,
shipment or individual crossing the border woulghase border delays tantamount to an even
greater trade restriction. Furthermore, it woulghase greater labor and overhead costs that

would likely serve to increase the current fee amothus, limited inspections are the least

*8 Ontario Chamber of Commerce, “Cost of Border Dgl@yOntario” (2004), online:
<http://www.chass.utoronto.ca/~clarkson/publicatlans

9 U.S. Customs Service, “Vehicles Crossing intolthéted States from Canada” (2003), online:
<http://www.statcan.ca/english/research/11-621-K0B5028/tables/table2.htm>.
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trade restrictive option.

Moreover, it may be submitted that the current @ises also account for future
contingencies by allowing for the creation of sugas. The purpose of this reserve is to ensure
access to funds for normal operating expensesegl@svensure sufficient operating funds in
cases of “bad debt, carrier insolvency, or fludtrat in activity volumes® Furthermore, these
surpluses have limitations that prevent their alSi§@r example, reserves are separated by
particular service categories and not compoundaddiBg a reserve account has been necessary
in the past and continues to be necessary. Afeetetitorist attacks of Septembef"12001;
airline traffic into the US dramatically decreaskee to fears of other attacks. The reserve fund
accounted for this decreased activity and kepattime service portion of APHIS operatifig.

iil) APHIS user fees meet the chapeau requirema@ATT Article XX and do not constitute

“a disquised restriction on trade.”

APHIS user fees were implemented for the bonagigdpose of protecting plant, animal
or human life or health from potential agricultutiateats and bioterrorisii.Therefore, APHIS
user fees do not constitute a disguised restriciiotrade.

B. APHIS customs user fees are justified pursuanbtthe National Security Exception in
NAFTA Article 2102(b)(iii) and GATT Article XX1(b)( iii).

i) The US considers APHIS user fees “necessarthiprotection of its essential security

interests.”
APHIS user fees are necessary for the protecti@sséntial security interests because

they are a vital part of homeland security andasisecontrof? The US has been a victim of

0 APHIS Interim Rule, supraote 47 at 50324.
*! bid.
%2 |bid.
%% bid.
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terrorist attacks in the past, and continues ta petential target for bio-terrorism. Without
APHIS user fees, funding would not exist to scragainst the real threat posed by unchecked
shipments and individuals crossing the border.

ii) APHIS user fees are a measure taken “in timevaxf or other emergency in international

relations.”
It is submitted that the wars in Afghanistan arajland the potential for further terrorist
attacks are sufficient to constitute “a time of waother emergency in international relations.”

CONCLUSION

THEREFORE, the United States submits that this Haple Court declares that:

1. The Fuel Export Charge is contrary to NAFTA Ales 314, 604 or GATT Atrticles VIII and
Xl and is not justified pursuant to any nationallg#ty exception or general security
exception in NAFTA or GATT;

2. WHTI does not violate NAFTA Chapters 12 and b &ATS or, alternatively, it is justified
pursuant to the national security exception orreega exception in NAFTA or GATT or
GATS; and

3. APHIS user fees do not violate NAFTA Article 340d GATT Articles | and VI or,
alternatively, they are justified pursuant to tla¢ional security exception or a general

exception in NAFTA or GATT or GATS.

® Transferring USDA’s Animal and Plant Health InspentService (APHIS) to the proposed
Department of Homeland Security.S. House of Rep. (26 June 2002) (Meg Scottg¥)ip
online: <http://www.nasda.org/joint/06-2002Phipps.htm>.
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